HOA  Citizens 
Questions and court decisions on HOA Constitutionality

With recent developments, I find it appropriate to re-print parts of the HOA Citizens Mar-Apr 2001 issue on the constitutionality of HOA statutes.

ARIZONA CONSTITUTION

ARTICLE II.  DECLARATION OF RIGHTS
4.  Due process of law

Section 4.  No person shall be deprived of life, liberty, or property without due process of law.

1.  Fundamental principles; recurrence to

Section 1.  A frequent recurrence to fundamental principles is essential to the security of individual rights and the perpetuity of free government.

2.  Political power; purpose of government

Section 2.  All political power is inherent in the people, and governments derive their just powers from the consent of the governed, and are established to protect and maintain individual rights.

9. Irrevocable grants of privileges, franchises or immunities

Section 9.  No law granting irrevocably any privilege, franchise, or immunity shall be enacted.

13  Equal privileges and immunities

Section 13.  No law shall be enacted granting to any citizen, class of citizens, or corporation other than municipal, privileges or immunities which, upon the same terms, shall not equally belong to all citizens or corporations.

ARTICLE IX, TAXATION
1.  Surrender of power of taxation; uniformity of taxes

Section 1.  The power of taxation shall never be surrendered, suspended or contracted away.  Except as provided by section 18 of this article, all taxes shall be uniform upon the same class of property within the territorial limits of the authority levying the tax, and shall be levied and collected for public purposes only.
ARTICLE IV, PART 2, LEGISLATURE

19  Local or special laws

Section 19.  No local or special laws shall be enacted in any of the following cases, that is to say:

9.  Assessment and collection of taxes.

13.  Granting to any corporation, association, or individual, any special or exclusive privileges, immunities, or franchises.

14.  Remitting fines, penalties, and forfeitures.

17.  Incorporation of cities, towns, or villages, or amending their charters.

20.  When a general law can be made applicable.
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Federal Courts Apply "Fair Debt Collection Practices Act" to Homeowners’ Associations

 

The following cases may be of use to homeowners seeking to defend themselves from unfair practices used in connection with the collection of HOA dues.
This is a preliminary summary of cases provided to me by a third party. I have not attempted to conduct independent research to determine what other cases have been decided on this subject, nor have I yet checked to see whether any of these cases has been reversed, questioned, or modified.
Please consider this a beginning point of research.

[Ed note: Only the Arizona case is provided].

Caron v. Maxwell, 48 F. Supp. 2d 932 (D. Ariz. 1999): A homeowner sued under the FDCPA, alleging that the HOA’s lawyer was a debt collector who (1) falsely represented that he would be entitled to collect legal fees under the terms of a judgment obtained by the HOA, (2) threatened to take action that cannot legally be taken, and (3) sent a letter stating that if the homeowner did not respond with ten days, the HOA would exhaust all of its legal remedies against her, including a Sheriff’s execution sale of her personal or real property.

The homeowner also sought to hold the HOA vicariously liable for the lawyer’s actions, and included state-law causes of action for intentional infliction of emotional distress. The HOA argued that HOA dues were not "debt" under the FDCPA, because the dues are more like tax obligations that collectively benefit the whole community. 
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Following the reasoning of Newman, Ladick, and Thies, the court rejected this argument. The court also followed Thies in holding that no extension of credit is required. The court rejected the HOA’s argument that no "transaction" occurred because the homeowner acquired the home as a gift from her parents. The court also noted that the client of an attorney working as a debt collector is liable for his lawyer’s violations only if both the attorney and the client are debt collectors. The court held open the possibility that the HOA could be sued under FDCPA if it were found to be a debt collector or to have acted in concert with the lawyer.


Limitations of CC&Rs as a Private Contract

[Excerpts from Arizona Capitol Times article of Sep 3, 2001]

	Lawsuit Brings Into Question Whether Homeowners Can Sue Their Associations
By Beth Lucas 

	A Tucson property owner is awaiting a decision from a Pima County Superior Court judge on whether homeowners can sue their associations.


The judge is now considering her ruling based on a law (ARS 10-3304) enacted in 1998, which requires members of nonprofit organizations to have either 50 members or 10 per cent of the membership, whichever is less, take part in filing a lawsuit. The question is whether the law on nonprofit organizations applies to homeowners associations.

Sen. Sue Gerard, R-Dist.18, and Rep. Steve May, R-Dist.26, … Both say the idea that homeowners are not allowed to sue their association as individuals is misguided and not the intent of the law.

"This takes away extensive rights of homeowners," Ms. Sadai said. "It is lopsided. They can sue us, put liens against our homes, but we cannot uphold the contracts. These are contracts, but they are invalid for us."
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The real point here is that the law  may declared unconstitutional since it interferes with the provisions of  a private contract.  Legislatures are not permitted to  pass such laws, nor pass laws favoring any one person or organization over another.


There are very strong implications to this decision. For example, HOA boards of directors have a fiduciary responsibility to the homeowner members under ARS 10-3380 – 

"A director's duties, including duties as a member of a committee, shall be discharged: 1.In good faith. 2.With the care an ordinarily prudent person in a like position would exercise under similar circumstances. 3.In a manner the director reasonably believes to be in the best interests of the corporation."


Since this is NOT a provision in the CC&Rs of almost every HOA, the state, either the Attorney General or County Attorneys, MUST handle homeowner complaints. If not, then the government is violating the 14th amendment that requires all states not to deny  "the equal protection of the laws" to its citizens.  This could even lead to criminal penalties for wayward directors.


George K. Staropoli


Cases from Other States

Unit Owners Assoc v, Gillman 223 VA 752 (1982), whereby the Virginia Supreme Court held that the power to fine is a governmental power. James Foley v. Osborne Court Condominium et al C.A. No. 96-360 Superior Court of Rhode Island Newport (1999) where the R.I. Supreme Court asked the lower court to determine if fining represents an unconstitutional delegation of judicial or police power to  the association.  The lower court gave this decision because the statute allowed associations to act as a tribunal exercising judicial power since the association had the right to  enforce its orders by depriving a violator of property by foreclosure.  Therefore, the statute was unconstitutional delegation of governmental powers. (724 A.2d 436, 1999 R.I. LEXIS 55). 
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