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home park, and pl&intiffOSCA Dcvclopmmt Company (OSCA). who owrred and 

opmted the adjacent Desert &at Cont~hy Clluh. Thc p d e a  disagreed ova o provision 

in the Desert Cr~st  Community Association's (the Association) declaration of cnvmank, 

conditions, and rssiric.tions (CC&R's) that required membership in the country club and 

the payrnent ofmaht'enance fees. After this court previously held that, under the on@d 

versian o f f  cfe I9 ofthe CC&R's, the payment of maintenance fees was volunw, rhe 

Association hy majority vote amended this provision by stating expLicitly that the 

payment of fees was mand&t,q. The mIe question in this case is whether the amendment 

was a valid and enforceable covcnant running with the 1md. 

In resolving this question, we conclude that t h ~  A~sociatiotI adopted the 

amendment m accordance with the govenlipg documents. The amend~nent, whieh 

required club rnenibership and the payment of fees, beriefited the homeowners by 

increasing xheir property values and providing access to Ute recreational facilities. 

Bacnuse we ooncludc that article 19 was a cvvcolrut running wirh the land, OSCA was 

atitled to enforce its Lien fbr unpaid assessments. 

2. Factual and Procedldsl Ristow 

In 1963, the orighi developer, upon subdividing the propeay, recorded a 

declaration ofrestrictiom, which mated the Association and provided that dl the 

subsequent owners of the properly. which included 281 residential lots, must be members 

of the kssodation and subject 911 the provisions of rhe CC&X's.(CT 10.14) Both 

OSCA and defendants (homtownzrs) owned subdivided lots ofthe mbject property and 
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instau md maintain such improvements, planting and laudscaphg on such portions of 

said subdivision as Desen Crest Hot Springs shall deem desirable. Mem-nbcrs of tbe 

E)esert Crest Community &sociation shall ha* the right, by the payment of fees as set 

forth below, to use the facilities of Desert Crest Hot Springs in accordance with h ruler 

and wgulations as set faah by said Desert Crest Hot Springs. 

"Members o f  the Deserr Crest Commuruty Assoo~ation shad pay to Desert Crest 

Wvt Springs, as compensation for rhe privileges hemin granted and for the s m c e s  

funushed or seew cd by D c m  Cssbl Hut Springs, such amount as may be assess& 

tatably agmst said member by DeoIarant each month, p d d c d ,  hvwsver, &a the 

rygregaB amount as acrbssed per member shall not at any timr cxceed One H W & ~  

Ei&q Dollars ($lgQ.OQ per yew, pravlded mar this maximum may be inmensed by 

Deseft Crest Hot Springs in the same proportion as the wst of l i h g  kdex of the Unitad 
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States Department of b b o r  increases abwt  such indw on the dare of recording W e  

rcslhctions. 

"Said fee$, however, shall nor hclude the privilege of playing golf on the goif 

course owned by Desert k e s r  Wnr Sprints GoKplaymq pnuile~es arc hornby oxttodbd 

to the members of the Desert Crest Community Association nn rc non-exclusive basis by 

Lhe paymen! of such fees as may from tune to time be s t l  by'Desert Crest Hot 

Springs. . . ."{CT 12) 

Beginning in 1994, a dispute arose between OSCA and rhe home om^^ over 

whether article 19 established a vohmtary or mandatory requirement to pay fms. In 

resolving the dispute, the hid court found that the moblle hame park Wsls not governed 

by the Davis-Srirling Common Interest Development Act.qased primarily an principles 

af contract inteqretaaan, the court found &at article 19 allowed for the voluntary 

payment of fees in exchange for the use and benefit of .the country club. {CT 163-1651 

OSCA appealed the court's decision. In our ufipublished opinioa. we affirmed the cow's 

j u d p c n t  a i d  held b t  ibb plain meaning o f  the language of article 19 did not support a 

mandatory requiwnent to pay a rnaintenmcc fee.={- 172, 174) 

' Civil Code section 1350 et seq. All further statutory references will be to the 
Civil Code unless ~ t b m i s t  stated. 

OSCA Dmcloprnsnt Cornpay v. Elkin way 5,2000, EflZ3835) [nonpubli$ed 
opinion]. 



Dtfore this COW& issucd ib Gnal opinion, the Association by majority vote adopted 

QU mmwdment to d o l a  19. The amendment iaoludcs tbc following paragraph: "&oh 

owner by acceptance of the deed to the Ownrr'r Residential bt, is deemed to covcnant 

and agree to pay to OSCA Development Company or its successor in interest the 

maintenance assessments duly levied by OSCA Development Company pursuant to these 

CC&R's. The maiotenancs assessments aud any late charges, reasonable costs of 

oollection and interest, as assessed by OSCA Development Company in accordance with 

W paragraph shall also be n personal debt of the owncr of the residential lot at rhe time 

that the maintennnco assessment and otha charges are levied. f i e  assessment and late 

charges, costs of collection, anand interest shall be in accordance with the Coliecdon Policy 

of OSCA Developmeut Company, which sbdl be separaely provided to each owner of a 

residentid lot. The owner mav not waive, apt out of, or otherwise escepe IiabilitYfor 

these assessments bv nonuse of the Comrnunih. Area or anv of i ts  f&eilities or 

improvements, o r  nonuse or abandonment of the owncr's rcsidentid !oL''{CT 18) 

Many homeowners refixed to pay the maintenance fee and, on Qotober 20,2000, 

OSCA Iilcd the current Iawsuft for breach of covenant and declaratory relief against these 

homeowners. (CT 1-91 4. sripulation, the paties agreed to submit uial bdefs with 

supporting documents in lieu of P !iinl.-(CT 108-1 1 I )  M w  cowidmkg the parties' 

brl& and oral argument, the court concluded chat the 1999 umendment was unreasonal~lc 

and invalid, and therefore unenfmmbfc. The court specificnlly found that club 

membership was by personal conharr, not rurder any covenant mnning with the land. 
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The couit elso found h t  thc an~cudmoxt( d y  bm&~tcd OSCA and aat the 

homcowuers.{CT 301-303) "lle personal covenant. c o n t m t d  naturc, of optional Club 

membership, m o t  be made lnto a mandatory obligation and covenant running with the 

land without consideration and acquiescence of all tlw conhctual parties, and cannor be 

charged by a simple majority of an Association tha! has no owncrshiu interem in the 

Country Club."{CT 303) 

3. Discussion 

ne p i m q  issue in this appea.7 is whether the mandatory country club 

membership requirerne~it in article 19, ss mended, consritufed a cavenant m i r l g  with 

the land. In addressing this issue, we must determine first whether the Aasocidan had 

b e  authority to amend article 19 by majority vote. We thcn consider whether d c f e  19, 

as amended, was a covenant d g  with the land by applying the criteria set for& in 

section 1468. 

A. Srandard of Review 

Ihr facts arc undisputed and Ibe issues present pure qucshons of law, jncludii 

the intcrpretatiw uC iirc CC&R's.l Under rhese circumstances, the ;lpptoprr& standnrd 

See Immvood Obvmrs Rssn. LYv. Solomn (1986) 178 Cd.App.3d 766.77 1. 

See BaUram v. EmeraldBw Communi@Assn. (1984) 157 Cal.App.3d 1184. 
1189; Wglre v. Dorjjna~t (1981) 116 Cal.App.3d 892.897. 
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h intcrprering the CCaR's, we apply the standard rules for cons&g written 

b t ~ w n c n t s . ~  Pirnmounr among these rules of constructron IS the consldmation of the 

I~IUGS%ILC~IL md purpose When the main purpose is unclear, the courts n~ust construe 

thc cionhact to makc it lawful, opcrntivc, and rcasorrsble, and avoid an interpretation that 

i~ hequit&. or absurd.' 

B Amendment 

We f.rst consider whether the As~nci8fi0n had the authority to amend article 19 by 

maj~rity vote. OSCA argues that the CC&R's specifically required the suppm of the 

homeowners of only a majotity of tlie lots to adopt an amendment. The homeownas 

argue, however, that b ~ o e w  d d e  19 was a personal oovcnant between OSCA and each 

individual homeowner, a unanimous vok or the agreement of every homeowner was 

recyired to turn the voluntary payment of dues into a mandatory requirement. 

In his amiclls cunat bnd, John Shcchy &o challenges the association's authority 

to adopt the amendment by majority vote. Although Sheehy offers other arg~lments, we 

wiU c&e our review to the issues raised belaw.8 

"4859 Moorpark Homeowner's Assn. v. WT Corp. (1998) 63 Cal.App.4d1 
1396. 1410. 

14859 Mooorpark Homr?.mvmr's Assn- v. WTCorp., supm, 63 Cal.App.4th at 
page 1410. 

h'adianof City Police O'@cer$'Rssn. v. City of National City (2001) 87 
Cal.App.4th 1274, 1279; &rne v. hura (1997) 52 Cal.Ayp.4th 1054, 1070. 
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The CC&R'5 authorized amendment under ai-tiole 24. Article 24 prwided: "The 

CoMnants h~rein Contained mn with the Ian& and, unless orhawkc terminated by the 

h d a r a n t  in accordance with fhc provision6 herein contained, s h d  bmd a l l  p m s w  in 

inrerest. dl owners of  lob, blocks mpercels in said subdivision and theis heirs, legal 

representative, successors and assigs until January 1.2002, at which time said covenants 

sbaU be automatiody extmdcd for successive pdcds often (10) years each unless, by 

m m a l  agreement b m c m  thc D z c l m t  and tJx owners of a majority in number oflors 

at or prior m h e  end of the initial term or any successive period of ten (lo) years. said 

covenants shall be amended, changed or terminated in whale or in part. Such 

amendments, changes or terminations shall be effected by inslmments in recordable form 

executed by rhc Dedaram and filed in h e  proper of i ce  of r~ord"{CT 140) 

In 1999,5C~O homeowrrs mrul in favor anQ 213 homcownm6 vote0 a g a w  the 

anicle 19 amendment. Based on fie majoriw vote role, thr Association adnpell and 

recorded the h e n t . ( C T  144-146.194) 

An association's authority to amend the provisions of the CC%R's depends on the 

terms of the document iseKg 'X4 a rule, the language of an instrument must govern its 

Uo&+fnd= ~"nmwd,hpevrms- ]  
See CumumerAdvocacy Group. Inc. v. ExxonMobrl Cop.  (2002) 104 

CalApp.4th 438, 446, footnote 10; see also Superior Court v. Comfy o f M e ~ c ~ r r o  
(1996) 13 Cal.4~lt 45,60, footnote 7. We deny amicus cmac's request for judicial 
notice. 

See Ticor Tiris Inr. Co. Y. fincho Santr, Fe Asmr. (hereuRer ncor) (1986) 177 
Cd.App.3d 726,730; sea also LakelandPropmry Owners Assn v. Larvon (1984) 121 

goo ad^ uv1tim8dorr n e a p a ~ e ]  

l2 Sharp, supra, 214 Ca1. 194. 
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interpretation ifthe language is clear and explicit."10 Naturally, in determinjng the 

applicable voting sfandads and procedures for amendixlg any provision of the CCC&R's, 

cc?~rts jock to tke lanpuagr: of the provision tbai authorires amendment.lS 

In the original deeds authorized the owners afaoljoining residence lots Lo 

abrogate, rescind, or annul the resbictions, conditions, and covenants gov~ming their 

properties. In accordance with the requirements for abrogation or annulment, the ownas 

of more than 16 lo& signed and recorded an instrument to void a11 the building 

restrictions. Afterwardsds the plaintiff, one of the owners who did not sign the instrument, 

filed an act-ion to enforce one of  the building mrhtions. 

The cam observed that; "The plaintiff contends that inasmuch as the 

improvemeats of the defendants were consku~ted before said lnstrumcnt of abrogation 

was executed, a vested right attached in her behalf to the perpetual emforcement of said 

flootnare contlnuedlS.omprrviousprylrJ 
U.App.3d 805,810 ("Where a deed contains restrictive covenants but also pennits rhek 
future alttmtion, the language employed deternines the extent and scope of that 
provision"). 

SLG Ticor, supra. J77 Cd.App.3d at page 730. 

See B.C& Developmtnt, Inc. v. Smith (1989) 215 Cal.App.3d 1142, 1149- 
1150; Ticor, supru, 177 Cal.App.3d at pages 730-731; Bajlrunt v. EmruldBay 
Commzini& Assn., supra, 157 Cd.App.3d at page 1 189; DiamondBur Dev. Cbrp. v. 
Stprior Cow! (1976) 60 Csl.App.3d 330,334; Sharp v. Quim @ereafter Sharp) (1931) 
2t4 Cal. 194. 195-196; see also Slrcams Sports Cltrb. Lld. v. Richnrond (1983) 99 IU.2d 
182, 1:92-193, 

'' shffq7, supra, 214 Cal. 194. 



resaictions which could not be affected by the srrbsequent abrogation without her 

consent With this contention we cannot agree. When the plaintifFacquired her lot she 

became equally bound by the resmicrion plan with a3l of its incidents, one of whi~hwas 

that when tbc auvllcrs of sixteen juts agreed, arid evidenced their agreement in the manner 

provided in her deed and all the other deeds, to the effect tbat said restricfions shall no 

longer be binding the plaintiff was bound by said apmmt. In reality she was a party 

to the agreement that the restrictions might be abrogatvd in the manner provided and 

when such abrogatjcm was so accomplished she must be d e e d  to have consenred 

thereto and be bound thereby, even though she did nor sign me insaumcnl of 

abrogation."* 

~ m c d  on dxc cvurt's ~.owuning in h e  Sharp case, the fbllowfng rule emerges: A 

pcrson who buys propcrCy aubjcrjt to ihe CC&R's is bu~uld uol u111y by Ihr: existing 

provisions, including tbe provision authorizing aruendme~.lt, but also every lawful 

amendment cnacted in oompliance with that pravision. The tenns of the provisjon 

authorizing amendment and, if unclear, the interprmtion of tha? provision, i s  tlxe criticat 

first step in determixliOg whether the iunetbdrnetlt is valid and enforceable.l6 

l3 $harpP supra, 214 Cal. at page 197. 

34 See Sharp, supra, 214 Cd. at page 197; Ticor, &pro, 177 Cal.App.3d at pages 
732734. 
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In this case, &ole 24 ofthe CC&R's specifically allowed the hnmeownero to 

amend, change, or terminate the covenants with the support of the owners of at leaqt a 

majoriq7 of ?he Iats The only other requirement undm artlole 24 was that the amendment 

be made by a recorded, written instrument. The record shows that aZ1 the tern required 

mder the provision authorizing amendment were satisfied. In a om plying with these 

terms, the Association properly adopted tJ~e amendment to &1c 19. 

The homeowners nevertheless contend that article 19 was a personal coovetlant that 

could be amended only by unanimous vow, Homeowners contend that, before the 

amendment, OSCA was already obligated to maintain the facilities for the benefit of the 

homeowners. {RE 9) Homeowners therefore  ont tend that the Associahon had no 

authority to mpose a mandatory fee without offering the homeowners some addrtional 

benefit in return. 

The CC&R's however wnrain no provision reqlunng a unanimous vote. The 

majority rule rcquiremetlt applies to all h c  wvwancs included in the original CC$R's. 

By demandin8 a unmimous vat5 the homcowntrs arr: alrcmptuig to take ardcle 19 out o t ~  

the CWR's, thereby creating an independent mutract between OSCA m ~ d  the in&vidual 

homeowners who choose to be meznhors of the country club. Although, in our prior 

opinion, wc interpreted article 19 9s offering the homeowners voluntary, as apposcd tq 

mandatory, mmbership in the country dub, we did not conclude Zhat article 19 was a. 

personal covenan5 or a townant that fell outside of the CMR's. So do so would he the 

equivalent of declaring article 14 to be null and wid. One of the fundamental canons of 
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wntract Lltergrcllrtiue is tu give effect ro every provision, and not to rencltr any part to he 

redundant or. ~ s ~ l c s s . ' ~ e g a t d l c s s  uf whcfher miole 19 makes club membership 

voluufay or rnnndato~, it remains a pat  of the CCkR's. fis such article 24 sets forth 

the standards for arnendnlent, includinp, the m~jarity d e  requirement. 

We conclude tbat. under the provision governing amendmcnt in tht CC&R'c, the 

Associationhad the authority to make changes to article 19. h effect, by purchasing 

property subject to the CC&R's, h e  homeowners consented to the provision governing 

amendmcnt, in~ludlng thc majority vote requirement. The homeowners therefore are 

bouad by article 19, as ameaded, unless the provision i s  unenforceable on some ocher 

ground. 

C. Covenant Running with the Land 

The homeawnen argue that article 19, as amended, was invaIid and wncnforccablt 

on the ground that the club membership fees provision was not a covenant &g with 

Ihe land. 

&fore slam what liiw applies, it is useful to consider what law does not apply. 

As stated in ow prior unpublished opinion, the Subject pr~perty does not cansdtutt a 

commw intt~.est drvdop~~rcut under the Davis-Stirbg Common Interest Development 

AG~." While resembling a common fnreresr development, the Uaoert Crest Community 

l5 See 7icur. supra, 177 Cal.App.3d at page 730. 

'' Sections 1350 ta 1376. 
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does not have a "common area" as deiioed under that statutory scheme.17 Thus, the cases 

applying the Davis-Stirling Common Interen Development Act, or any judioidy- 

estzblished crikiz for detcrmbhg enforceabnity of a parrioular cawmint under the Act, 

do not govein our analysis here.18 

We turn therefore to the general rules for covenants that m with the land In 

California, the only covenants that run with lhe land are those specitied by ~tatute.'~ 

Covenants that run with rhe land are those thaf are "contained in p a t s  of estates ia real 

property, are appurtenant to such estates, and pass with them, so as to bind the assigns of 

the covenantor and to vest in the assigns of the wvmentce, in the sane manner as if they 

had personally entered into them."2° In other words, a covenant runs with the land i f i t  

binds not only the? original parties, but dso their snfcessors in interesG1 

'' See section 1351, subdivision (b): see also section 3351, slrbdivision (k)(l) and 
(2); Cammitlec fo Save the Beverly Nighlandv Hvmcs Assn. v. Beverly Highlandq Homes 
Assn. (2001) 92 Cal,Apy.4Lh 1247, 1270-1271. 

IS See, e.g., Nuhrstcdi v. Lakeside Village Cudvmrnrrm Assn. (1994) 8 Cal.4th 
36 3 ; P~rlaIu Hills Cornmuhip Assn v. Jmer (1 992) 4 Cal.App.4th 289. 

l9  Section 1461; Ojavanlmestors, Inc. v. CuI~ornia Coavtal Corn. (1994) 26 
Cal.App.4th 516, 526. 

ZD Section 1460. 
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Section 1468 provides the criteria for determining whether a resbictive Covenant 

that both benefifits and burdens the property runs with the land. In his amicus curlae brief, 

one of the homeownas, John Sheehy, contends that seaion 1468 does not apply because 

the decIaration of restrictions was adopted before section 1468 m amended in 1968. 

Even if section 1468 does not apply retroactively, article 19 may be enforceable as an 

cquiiablc servitude so long as the homeowners had norice of the restii~tion."~ As this 

oourt: previously has held, homeowners had notice of this particular ~esrrictim.~~ For our 

purposes, the cuncnt rule under section 1468 and the doctrine of equitable se~tudes  

involve the same general analysis--i.e., the consideration of mutual benefit-and wouId 

produce The same result2' Therefore, rather than rewrting to a pre-1969 common law 

approach, we will proceed with our analysis by applying the stmtory approach as set 

forth UI section 1468. 

22 See 7 Miller & Star, Currrrent Law of Cal. Real Estate (3d cd. Supp 2000) 
Covenants and Reswictions, section 24:2, pages 6-14: Citizens for Coverratit Compliance 
v. Anderson, slrpra, 12 Cal.4th at pages 354-345; Ndrsttdz v. Lakcside ViIlag~ 
Condominium Assn., supra, 8 CsL4th at page 375; B.C& Dmelupment, Jnc. v, Smirh, 
s u p ,  215 Cal.App.3d atpagc 1146. 

23 M a c k i d r  v. OSC4 De~eldpmenf Co. (1984) 151 Cal.App.3d 728. 736-737; 
see abo Cilitcmfor Covenant Compliance v. Anderson, supra, 12 Cal.4tb at gages 349, 
363 (holding recording alone sufficimt to establish construdvo notioe). 

*' See generalfy Soman Properlies. Inc. v. Rikiru Corp. (1994) 24 Cal.App.4th 
471,483-484, Bbapprwed on other grounds in Cirr'zcnr,fur Covencmr Cornpiimce v, 
A d r s n ~ g  supra, 12 Cal.4th a? pagc 366; B.C.E. Dcvelopntenr, Irrc. v. Smirk wpra. 215 
Cd.App.3d 1142. 
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Section 1468 states in part: "hell covenant, made by an owner af land with OIC 

owner of other land or made by a pantotor of land wth the p t t e  o f  land conveyed, or 

m& by the grantee of land conveyed with the grantor thereof, to do or r e e n  &om 

doing some act on his own land, which doing or refiabbg is expressed to be for the 

benefit of the land of the covenantee, m s  with borh the land owned by or granted to the 

covenantor and the land owned by or granted to the covenantee and shall, except as 

pravided by Section 1466, or as specifically provided in the inshlmcnt crcaring such 

cavenam, and nofwiWtandiny Lbc provisions of Sect~on 1465. benefit or be binding upon 

each successive owner, during Lus owner&pP of any portion of such land affected 

thereby and upon each person having any intuest therein derived through any owner 

thereof where all ofthe folIov&g requirements are met: 

"(a) The land of the covenantor whioh is to be affected by such covenants, and the 

land of covenanfee to be benefited, are parhculady desm%ed in the instrument containcag 

such covenants; 

"0 Such successive owners of the laud are m such insinment expressed to be 

bound thereby for the benefit of fhe land owned by, granted by, or gmted to the 

covenantee; 

"(c) Each such act relates to the use, repair, maintenance oc iuiyrovement of, 01 

p2lWGnt of taxes and assessmenk an, such land or some part thereof, or if the hnd 

owned by or gmted to each wnsists of undivided interests in the same parcel or psrools, 
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the suspension o f  the sigbt of partition or sde in Iicu of partition for a pedod which ir 

reasonable in relation to the purpose of the covmnnt; 

"(a) Thz kstlZUllent conrWg s11Ch covenmts is recorded in the office of the 

recorder of each county in which such land or some part thereof k situated." 

This case revolves around the third requirement that the covenant must relate to 

the use o f  rhe imd, of, in other words, must touch and concern the land.25 As a general 

rule, maintenance fees for common fscilities touoh and con- the land.26 

Several cases demonstrate this d e ,  In a case decided by this court, Anthony v. 

Brsn Glenbrook CIU~?' fhe homeowners of single-family residences were members of 

the Brea Glenbrook Club homeowners association. The Bma Glenbrook Club owned and 

operated a recreational area conristing of a ciubhouse. swimming pool, and cornmoo 

grounds. The declaration o fre s~~t ions  required membership ia the club and the 

payment of me~nbership dues. 

Iu determjning whether the membership requirement was a covenant NMing with 

Iht: !ad, the corn in Anthony noted that a covenant directly benefits the land if it 

Zs 7 MilIer & Star, Current Law of Cal. Real Estate (3d cd. Supp. 2000) 
Covenants md Rectrictions, section 24:3, pwc 22; 4 Witkin, Summary of Cal. Law (9th 
ed. 1987) Real Property, section 488, page 665. 

2"ct Stream Sports Club, Lld v. Richmond, supra, 99 N.Zd at page 189; Ebbe 
v. Senior Gsmtes Coyand C o ~ u r y  Club (1983) 61 0r.App. 398,407. 

27 Anlhony v. Brea Glenbrook Club (hereafter Anthony) ((1976) 58 Cal.App.3d 
506. 
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enhances or hcreases the vnlllp of the property Tlre court made the following 

observation: 'Manifestly, the maintenance af a welt-kept dubhouse, recreational area 

and' %kwhg pool in this tract enhanced the d u e  of each home therein. In the 

Southem California area it would be reasonable for a court to take judicial notice of &e 

obvious facr that there are a great many swimming pools attached to private residences. 

The availability of such a fsility at rhe Brea Glenbrook Club wauld make it unnecessary 

for any homeowner to mvest a com~derable amount of money in a swimming pool for forthe 

use of his faaruly. Also, it would be a fair deduction f b m  the agreed statement offacts 

that the availability of thc clubhouse and grounds provided opportunirjes for p l a y p o d  

activities and other fonns of family and community recreation within the Glenbrook Hills 

project. Thw, it would seem bat the so-cded 'burden' of mahtaiding membership in 

this association wouId in reality be an asset to each and every property owner in $re use 

of his B m d  on the d i i t  and mutual benefit derived from the membership 

requirement, the court held that the covenant was valid and enforceable as a C O V ~ M I I ~  

m n g  mth the land.jO 

" Sdnthony, supra, 58 Cal.App.3d at page 51 1, citing 16 Cal.Jur.34 Supp., section 
14, pagc 24; see also 7 Miller & Star, Current Law of Cal. Red Estate (3d ed. Supp. 
ZOUU) Covenauts and Restsictions, section 24:3, page 22, 

29 Anfhony, supra, 58 Cal.App.3d at page 51 1, 

30 Anthony. supra, 58 CaI.App.3d at page 512. 
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In another case, Ocemi&  Comunify14s~'n. v. Oceun~ide Land C O . , ~ ~  rhe 

homeowners association leased the common areas to Orxansidt Land Company 

@eve:sper) and assessed the icldividual h o m e o m  ior their share of me lease.' In the 

dc~luatimr uf cuve~~auts, cozididuns, and resollcdons, me Developer included a provision 

that craain propwy adjacent to the residential development would be used as a golf 

corlne and that h o m m c r s  would be enclued to use the golf course at areduced rate. 

When the cment owner ofthe golf murse failed to maintain the laad. the homeowners 

association filed a lawsuit to enforce the ourrent golf course owner's obligdon to operate 

and main& the golf coarse. 

m e  this case did not involve the homeowners' obligation to pay fees, but rather 

the golf came owner's rtoiprocal responsibility to maintah the pounds, the court 

addressed the $am? ~sscntial question ofwhether such covsnants ran with the land. In 

applying rhe fomerversion of secFion 1468, tbe court stated that the golf course 

benefited the horneowaers by increasing their grape* value and providing recreational 

benefirs?" 

ln addressing tfie current goIf course owner's contention that the covenant was a 

personal contract, rather than a covenant w i n g  with the Ian4 the Oceanride court 

Oceuwjde Community Assn v. Oceanside LanJCo. (1983) 147 CaJ.App.3d 
166 (hereafter Ocean~jde), disapproved on other grounds in Citizensfur Cuvenunt 
C~n~piiance i2. Anderson, supra, 12 Cal.4tb at page 366. 

32 Oceanside, supra, 147 Cal.App.3d at page 175. 



noted that "'la] personal cove~aut is one that by its name is a mere personal u n d ~ a k r n ~ ,  

and not intended to have any binding effect beyond the immediate parties to the 

hstiumcnt [Cittion Ys3 The court held that atthe cove~ant to maintain the golf course 

was not a personal ccrvenant bccausc the CC&R's expressly stated the inmt h t  the 

covenant would bind their successors and thr evidence indicated that the parties 

understood that the land, and not just the original owner, was to be burdened.* The 

corn held, therefort?, that the covenant was one hut ran with rhe la11d.~5 

Qher jurisdictions have enforced similar covenants as covenants mnjng with &a 

Innd. In Bv6e v. Luke Foresr Proper@ Owners Associutjuri, I I N C . , ~ ~  the plaintiffs 

purchased property within a rmrt  land development op-d by Lake Foresf Inc. The 

common property included a clubhouse, golf course, tennis courts, md a marina. The 

recrictivr, oovenaats required that the homeowners be members of the homeowners 

association and pay recreational fees as well as any od~er assessments. When the 

homeowners association sought to purchase rhe oommon faciltties f?om Lake Forest. hc. 

" Oceunsidc, supra, 147 Cal.App.3d rtt page 175. 

" Ocea~id8, supra, 147 Cd.App3d at page 175. 

B0ylr-l v. Lake Furst Property Owners Assncmrion, Inc. (1 982) 538 F.Supp. 
765, (l~cnaftrx Bqde). 

CaptGeorge
Highlight



JRN-1-1999 12:31P FROM: 

and levy against each lot a $250 purchase assessment. plainti- rehqed to pay the 

assessment and sought to withdraw their membership. 

The corn in Bqyle noted that, "[a] dewloper, when he is carrying our a d o r m  

plan of development for a residential subdivjsim may snange for provision of certain 

services to the subdivision and for the maintenance of tht facilities devoted to common 

use, and may bind the lot purchasers in &at subdivision to pay for these items 

[Citatisn 1"37 The coun wnoluded that such res~chons touch and conccrn the land 38 

The court not only found that the cumant enhanced the value of the properly, but also 

noted thar setting aside the covenant would diminish the value of the property.3y 

Also iastsucdve is rbe IIlFnois case, S f ~ o ~ r r  Sparu Club, Ltd v. Rlc/~morrdP~ 

There, the origml developer established a sports club, which consisted ofa club house, s 

swunuung pool, t w i s  c o w ,  and a private lake adjacent to a condomimum complex 

The declaration and CCWR's required rnemberslnp in the sports club and the payment of 

club fees. Abont five yeus after the ongnal developer fled Ule original declaration, the 

ho~~~t-uwricrs amended thc CCr&K's to make club membership voluntary, as opposed to 

37 Boyle, supra, 538 F.Supp. at pap 769. 

js Boy!e, SUPM, 538 F.Supp. at page 770. 

39 Boylrc, supra, 538 F.Supp. at page 770. 

S&ams Sporu Club, Lid v. Richmond, stpra, 99 IU.2d 182 fhet&r 
Slrcam), 



inundatory Although the cowrt hcld that the record ~0ntdmd bsuTiicient endcncc m 

determine whether the amendment passed in accordance wit11 the v o h y  requirements, tlrs 

awt cmcWed that the club memblaship provision was a covenant runaing witb the 

land.qi 

The lllhpis oourt considered various criteria for covenants NRning with the lmd, 

including the criteria that the covcnmt touch and concern he land. The court madc tl~ese 

abservatims: '"The recreational facility that is the subject of tlvs lawsuit is adjacent to 

!Ae condon~inium units and i s  used by dl$ residents ofthe condomirriums. The sports 

club is part of a common b u i l d i  plan tb&t the defendant was aware of at the time she 

purchased her unit. Condominium owners mn enjoy the bcntfits of convenioat sports 

facilities and also have the bLuden offiunishing tile $216 annual fee."42 Based on the 

reciprocal relationship between the sports club and the other lots. the court htld that the 

covcnant satisfied the requirement that the COVWII touch and concan the 

The court in Sirems also observed that, "[nlearly every jurisdiction Lhxt hias 

reviewed the question of assessments for condominium reoreational facilities has held 

tllfm to be bhdb~g coveantlts mming with the land. [Citatlons.P" sarvey of the 

41 ~ l r c m ,  mpm, 99 S1I.2d at pages 187-1 88, 193. 

Streom, supra, 99 111.2d at page 189. 

43 Sireurn, supra, 99 Ill.2d at prtgc 189. 

44 Sveom, mpw, 90 Ill.2d at page 189. 



cases addressing this issue reveals the same res~t.Js While a minority dcourts have 

held that the payment of xecreatioaal fees burdens the lmd without any comspondiag 

benePi45 such m approwh completely disregards the social and econnmic hmefitq nf 

having recreational facfiitlcs located within or adjacent to one's residential community. 

These oases directly miradic t  this court's holding in Anthony, which has cstablishcd the 

standard in California and othex jurisdictions for addressing the question of whethet a 

membership fee requirenient is a covenant running with the lirnd?' 

Nevertheless, in this case, the aid oourt found that article 19 was not a covenant 

d g  with tho  land because it did not benefit the homeowners or the Association, but 

only benefited OSCA. Mmdatory club m e m b d p ,  howtver, benefits thc individual 

homeowners by providing access to the recreationd facilities and enhancing the value of 

each lot. As said of swimming pools and tennis courts, the availability of a Eplf course 

45 See Regency Homes Amn. v. Egemwer (1993) 498 N.W.2d 783,792-793; 
Homscy v Unive~rig Ga~denr Racquet Club (1987) 730 S.W.2d 763,764-765; 
Ritienhouse Park Contmuniy A.r.cn. v. K u ~ ~ w l r o n  (1987) 223 N.J.Super. 595, 547-598; 
Imvood North Homeowners ' Assk, Inc. v. Harris (1987) 736 X.W.2d 632,635-636; 
Selected taw?. Cup. v. @Ich (1 985) 702 S. W.2d 197, 199; Fmlr ,fmmm Horneow~ars 
hsn, Jnc. v. Sellers (1983) 62 N.C.App. 205,210-2 11; Srarkey Pornr Proper@ h e r s  ' 
Assn v. W11son (1978) 96 Misc.2d 377,380; Chimney HN Owners 'Asxn. v. A n f i g m i  
(1978) 136 Vt. 446,655; Lirrcalwl~lre Civic As~ociarion, 11nc. v, Beach ( I  975) d6 AD.2d 
596, 598. 

J6 See, e.g., Ruintree Corp. v. Rowc (1978) 248 S.E,2d 904; 669-671; Chesapeake 
Ranch Club v. C.R.C. liniredMembers, hc. (1984) 483 Md.App. 6VV, 61616.617. 

47 See Regency Homes Assoctation v. Egermqer (1993) 243 Neb. 286,295. 
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and country club w u I d  make it unnecessary for the homeowherfi t6 invest a cclnsiderable 

mount of money for the use of suoh hdi14es by &e homeowner and his family me 

location of the Cevelopment next to the golf course also increases tbe value o$&e 

property and may provide other related incidental b e ~ f i t s . 4 ~  Thus, the court erroneously 

concluded the mandatory dub membership did not benefit the homeowners. 

Furthennore, the intent of the parties, as mident in&e declaration of restridions 

atid the subsequent arnendmcnt m article 19, reveals that the membership fee, whether 

voluntary. or mandatory, was intended to  be a covenant n~nning vlith the land. The 

declaration provides that the CC6tR's are for the benefit of OSCA (Deswt Crest's 

successors) and the homeowners. The declaration also sates tbat he CCC&R's will run 

with the land and be binding on any future bomcownel:{CT 137) The original CC&R's 

established the Desefl Crest community, including parts designated for sale as residential 

lots and parts reserved as commu~ly areas, (CT 139) The map of the ~0~UnUnity shows 

rhat d ~ e  clubhouse is Iocated at one end ofthe properly and the golf course is located 

tcward the ocher end of the property with residential lots betweea the two facilities, 

wlc   no st vf  tbc msidential lats are located in this center region, rhere are several 

Anthony, supra, 58 Cal.App.3d at page 511; see also Lleblar v. Point Loma 
Tennis C h b  (1995) 40 Cal.App.4tb 1600, 1610-16I1. 

49 7 Miller Br Star, Cment Law of Cal. ReaI Esratc (3d ed. Supp. 2000) 
Covenants and Restrictions, section U:3, page 22: see also Regency Homes ASBIZ v. 
figermayer, ,supra, 243 Neb. at paps 301-302. 
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residential lo& located o,n the orher side ofthe golf course. {CT 158) The map indicates 

that the ori@aI subdivider intended the recreational facilities to be an integral part o f  the 

Dcscrt hes t  commdry. 

The 1999 menrlment to article 19 provides that thc hornearnets must pay a 

maintenance assessment for the community areas.{CT 144-1451 The Association 

eliminated language the  suggstcd the maintmanoe asscssmmt was conbgeot upon the 

use of the facilities and replaced it with language that clearly provided that nonuse o f  the 

f;rcUties did not n~rjdr the homeowner t~ Ulasvc or otherwise avoid the fee.{CT 145) 

The Association also stated that it: adopted the amendmeal fof the mutual benefit. of both 

OSCA and the hornrownerS.(CT 144) Although the amended v a s i o ~ ~  of article 19 

,c;clui~t;d the payment of $840 in annual fees, the majvrity of tbe homeowners voted in 

favor of&$ srasndment, iherrby wknowledglng rhe value of having a golf course and 

country club wid& the co~nmunity. 

Tne homrawners, bowever, a r y e  that article 19 is masonabIe becausc the 

tuaintenance assesment i s  nor paid to the association, but rather to ri ptivately-avvned 

golf course and country club. This c o w  has found no authority, and the homeowners 

have failed to provide any, to support the argument that the CC&R'r cannot require the 

payment of membership fees to a privakQ-owncd recreational facility located within or 

adjacent to the residential community. 

The cases bdicate dmt tlre wlidfty and enforceability of a covenant to pay 

recreational fees rests entireIy m whether the membership requirement satisfies fie 
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criteria for n covenant d n g  with the l a d  irrespective of whether the rcrseationid 

facilities :s~e owned and opesa~ed by the homeowam asso~ario$~ owned by t8e 

homeowners association and operntd by, or leased to, a third or entirely owned 

and operaled hy a Nrd party.52 Conrrrs also have not &awn discindnctians based on 

whether the fwilities an opm to the public or operated for profit.= 

In Homrsy v. Univemip Gardem &cguat Club, the covenant of restrictions 

required the homeowner to pay fees directly to the racquet club. In Homey, although 

honeowners were voting members ofthe club, there isno iadioation that rhe club ~ S Q  

function4 as a e  hhommers association. The raoquet club was open ~CJ the 

hornowners and to other members ofthe public. In addressing the homeowners' 

complaint hat the club was not operated for their exclusive bendfir, the court noted that 

otfilsr c o r n  appeared 'uncoacemed with ibis di~tinction.~ The court concluded that, ". . . 

See, c.g., Anthony. ssuprt?, 58 Gal-Appfd at page 509. 

See, e.g., Ocearuid@, supra, 147 Cal.App.3d at page 172. 

" See, e.g., Humsq, V. Universip Gardem&cquet Club, supra, 730 S.W.2d at 
pages 764-765. 

See, e.g.. Slreams, supra, 99 lll.2d at page 189-190; Hna.~ey v. Univmsity 
Gardm Rocquet Club, supra, 730 S.W.2d at pages 764-765. 

54 Hocmey, srtpm, 730 S.W.Zd at page 765 (hcrcaftrr Humcy). 



the nonexclusivity of the club is not a material factor smw the question is whether 

landowners are benefited mt if others are also benefited."55 

In this cxse, article 19, as amended, requires the homeaw~as ta pay OSCA a 

mandatory maintenance assessment. As stated above, the rnembtr8hip rvqukement 

touched and concerned the land and was a w~enttnt -6. with the land. By 

purchasing property within the Desert Crest community, the homeowners accepted &cIe 

19, even as amended in accordance with the rnajoriry vote standard established by h e  

declaration of restrictions, and an bound by the membership fccs rcqukement. Nothing 

prevents the homeowners &om making further attmpts to ahmge the language in either 

article 19 or fie provision authorizing menchenr?~ As it stands, the declaration of 

restrictians and the CC&R's govern the parties' relationship, and the current vwsion of 

the CC8rR's imposes a mandatory maintehsmce assessment. 

Mandatory assessments for recreational hcdzties are not uncommon. O S a  

submitted rbe declaration of Robert Gilmore, an employee of 29 years with the California 

Dspaxtrncnt of Real Estate @RE), whusc: duties include the creation and enfarcement of 

DRE policy deelslcrns in Southern California. In his dctlmtion, G h o ~ e  ~llade thc 

foIlowing statement: "The DRE allows subdividers to adopt and rccord Covenants, 

Conditio~ls, mitd 'Restrictions C'CC&l2*sn) thar shift a certain amount of expense to 

" HOmsey, $suprav 730 S.W.2d at page 765. 

56 Slream, ~upru, 99 Ul.2d at page 193; ITonu.vq, ssupro, 730 S.W.2d at page 764. 
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homeowners nnd homoowncra nssocistions for ththc opcratioii of privately hcld country 

cluhn which are intqplly related, or immediately adja.crmt to the Assotiation. These 

CC&R's oan require the homeowners i~ pay mandatory dues to the operator ofthe 

Countxy Club. These particular dues we ssprnstimes referred to as propriemy dues. Tbis 

is a common pracuoe."{Cf 292-293) 

We conclude that the CC&R's for a residential development that require the 

payment of a mandatory assessment far a oountry clab llocated adjaFRnt ta or witfiin the 

development create arnutual relationshp of corresponding benefim and burdens, and, 

therefore, is a wvenslnt that touches and ooncwns rhe land. We also conclude that, upon 

s a t i s f y i y  the criteria for a covenant mt~t nms with the iand, there is no additional 

requirement that the recreational fxilities must bc owned by dlc hmncowners or the 

homeowaers association in order to establish its validity or enforceability. As in this 

case, a privafely-owned country club may demand payment of the fees an4 enforce its 

lien for unptiid fees under the C-R's. 

4. Q&&&J 

W c  rcvcrsc the hid court's judgment and i@ awxd of attorney's fco5. Wc award 

OSCA itr costc nn appeal. 
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