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John F, Sheeby for Defendants and Respondents as Amicus Curiae,

1. Introduction

This dispute is between defendants, who were residents of the Desert Crest mobile
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hame park, and plaintiff OSCA Development Company (OSCA}, who owned and
operated the adjacent Desert Crest Country Cluh. The parties disagreed over g provision
in the Desert Crest Community Association’s (the Association} declaration of covenants,
gonditions, and resiricions (CC&R's) that required membership in the country club and
fhe payment of maintenance fees. After this court previously held that, under the original
version of article 19 of the CC&R s, the payment of maintenance fees was voluntary, the
Association by majority vote amended this provision by stating explicitly that the
payvment of fees was mandatory. The sole question in this case is whether the amendment
was a valid and enforceable covenant running with the land.

In resolving this question, we conclude that the Association adopted the
amendment in accordance with the poverning documents. The amendment, which
required club membership and the payment of fees, benefited the homeowners by
increasing their property values and providing sccess to the recreabonal facilities.
Bocause we conclude that article 19 was a covenant Tunning with the tand, OSCA was
entitled to enforce its lien for unpaid assessments,

2. Facitual and Procedural History

In 1963, the original developer, upon subdividing the property, récorded a
declaration of restrictions, which ereated the Association and provided that all the
subsequent owners of the property, which included 281 residential lots, must be members
of the Association and subject to all the provisions of the CC&R’s.{CT 10-14} Both

OSCA and defendants (homeowners) owned subdivided lots of the subject property and
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install and maintain such improvements, planting, and Jandscaping on such portions of
said subdivision as Desert Crest Hot Springs shall deetn desirable. Members of the
Desert Crest Cormmunity Associgtion shall have the right, by the payment of fees as set
forth below, to use the facilities of Desert Crest Hot Springs in accordance with the rules
and regulations as set forth by said Desert Crest Hot Springs.

“Members of the Desert Crest Comnumity Association shall pay to Desert Crest
Hot Springs, as compensation for the privileges herein granted and for the services
furnished or secwed by Desert Croul Hot Springs, such aﬁmunt as may be assessed
ratably against said raember by Declarant cach month, provided, however, that the
aggregare amount as assessed per member shall not at any time exceed One Hundred
Eighty Dollars ($180.00 per year, provided that this maximum may be increased by

Desert Crest Hot Springs in the same proportion as the cost of living index of the United
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States Department of Labor increases above such index on the date of recording these
restnotions.

“Said fees, however, shall not include the privilege of playing golf on the golf
course owned by Desert Crest Hat Springs. Golf playing privileges are horeby extended
to the members of the Desert Crest Community Association om a non-exclusive basis by
the payment of such fees as may from time to time be set by Desert Crest Hot
Springs. .. ."{CT 12}

Beginning in 1994, a dispute arose between OSCA and the homeowners over
whether article 19 establisked a voluntary or mandatory requirement to pay fees. In
resolving the dispute, the trial court found thar the mobile home park was not governed
by the Davis-Stirling Common Interest Development Act.! Based primarily on principles
of contract interpretation, the court found that article 19 allowed for the voluntary
payment of fees in exchange for the us.a and benefit of the covnwry club. {CT 163-165}
OSCA appealed the court’s decision. In our unpublished opinian, we affirmed the court’s
judgment and held that the plain meaning of the language of article 19 did not support a

mandatory requirement to pay a inaintenance fee, 2{CT 172, 174)

! Civil Code section 1350 et seq. Al further statutory references will be to the
Civil Code unless otherwise stated.

2 OSCA Development Company v. Elkin (May 5, 2000, F023835) [nonpublished
opinipn].
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Before this coust issued iis Onal opinion, the Associatjon by majorify vote adopted
an amegndment to article 19. The smendment includes the foliowing paragraph; “Each
owner by acceptance of the deed to the Owner’s Residential Lot, is deemed to covenant
and agree to pay to OSCA Development Company or its successor in interest the
maintenance assessments duly levied by OSCA Deve]bpmem Company pursuant o these
CC&R’s. The maintenance assessments and any late charges, reasonable costs of
collection and interest, as assessed by OSCA Development Company in accordance with
this paragraph shall also be a personal debt of the owner of the residential lot at the time
that the maintenance assessment and other c-harées are levied. The asscssment and late
charges, costs of collection, and interest shall be in aceordance with the Collection Policy
of OSCA Development Company, which shall be separately provided to each owner of a

residential lot. The owner mav not waive, gpt out of, or otherwise escape liability for

these assessments by nopuse of the Community Area or any of its facilities or
imprevements, or nonuse ar abandonment of the owner’s residential fot.”{CT 18}

Many homeowners refused to pay the maintenance fee and, on October 20, 2000,

QSCA fled the current Iawsuit for breach of covenant and declaratory relief against these
homeowners {CT 1-8} By stipulation, th_c partics agreed to submit mial boefs with
supporting documents in lien of a trial {CT 108-111} Aftes considering the parties’
briefs and oral arpument, the court concluded that the 199% wmendment was unreasenable
and invalid, end therefore unenforceable. The eonrt specificaily found that club

membership was by personal contract, not under any covenant running with the land.
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The court alss found that the amendment unly buncfited OSCA and not the
homeowners {CT 301-303} “The personal covenant, contractial nature, of optional Club
membership, cannot be made into a mandatml'y obligation and covenant ronning with the
tand without consideration and acguigscence of all the contractual parties, and cannot he
charged by a simple majority of an Association thal has no ownership interest in the
Country Club.”{CT 303}
3. Discussion

The primary issue in this appeal is whether the mandatory country ¢lub
membership mquiremeﬁt in article 19, as amendad, constituted 4 covenant running with
the land. [n addressing this issue, we must determine first whether the Associaticn had
the authority to amend aricle 19 by majority vote. We then consider whether article 19,
as amended, was & covenant running with the land by applying the criteria set forth in
section 1468,

A. Standard of Review

The facte are undisputed and the issues present pure questions of law, including
the interpretation of the CC&R’s.* Under these circumstances, the appmpﬁa:é standard

of review is d¢ novo.?

3 See Jromwood men* Assn. IXv. Solomon (1986) 178 Cal.App.3d 766, 771.

4 See Battram v. Emerald Bay Community Assn. (1984) 157 Cal App.3d 1184,
1189; White v. Dorfinart (1981) 116 Cal App.3d 892, 897,
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In interprering the CC&R’s, we apply the standacd rules for construing written

instruments. ¥ Paramount among these roles of construction is the consideration of the
- paiies’ inicar aod purpose.® When the main purpese is unclear, the courts must construe

the contract to make it lawful, operatve, and reasonable, and gvoid an interpreration that
it inequituble or abaurd.?

B. Amendment

We first consider whether the Agsociation had the suthority to amend article 19 by
majority vote. OSCA argues that the CC&R s specifically required the support of the.
homecwners of onty a majority of the fots to adopt an amendment. The homeowners
argue, however, that beosuss article 19 was a personal covenant between OSCA and sach
individual homeowner, a unanimous vote or the agreement of every homeowner was
reqired to tum the voluntary payment of duss into a mandatory requirement.

In his amicus curiae brief, John Shechy also challenges the association’s authority

to adopt the amendment by majority vote. Although Sheehy offers other arguments, we

will confine our review to the issues raised below.3

5 14859 Moorpark Homeowner’s Assn. v, VRT Corp. (1998) 63 Cal App.4th
1396, 1410.

t 14850 Moowpark ﬁam«mwmer s dssn. v. VRT Corp., sypra, 63 Cul.App.4th at
page 1410.

7 National City Police Officers’ Assn. v. City of National City (2001) 87
Cal.App.ath 1274, 1279; Byrne v. Laura (1997) 52 Cal App 4th 1054, 1070,

[foatnole continued on next page]
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The CC&R's authorized amendment wader article 24, Axticle 24 provided: “The
povenants herein contained cun with the land, and, unless otherwise terminated by the
Declarant in accordance with the provicions herein contained, shall bind all persons in
interest, all owners of lots, blocks or parcels in said subdivision and their heirs, legal
[epresentative, snocegscre and assigns nntil January 1, 2002, at which twoe said covenants
shall be automatically extended for successive periods of tan (10) years each unless, by
rmurugl agreement between the Doclarant and the owners of 2 majority in number of lots
at or prior to the end of the initial term or any suecessive period of ten (10) yeurs, paid
covenants shall be amended, changed, or ierminated in whole or in part. Sech
amendments, changes or tenminations shall be effected by wmstruments i recordable form
executed by the Declarant and filed in the proper office of record *{CT 140}

1 1959, 360 homeowners voted it £avor and 213 homeowners voted against the
article 19 armendment. Based on the majority vote rule, the Associafion adopted and
recorded the amendment {CT 144-146, 194}

Axn association's anthority to amend the provisions of the CC&R's depends on the

terms of the document itself.? “Ag a rule, the language of an mstrament must govern its

Hfootaote contimued fram grevious page]

8 See Consumer Advocacy Group, Inc. v. Exxon Mabil Corp, (2002) 104
Cul.App.dth 438, 436, footnote 10; see also Superior Court v. County of Mendocing
(1996} 13 Cal A 45, 60, foowmote 7. We deny amicus curiac™s request for judicial
notice.

¥ Bee Ticor Titlg Ins. Co. v. Rancho Santa Fe Assn. (hereafier Ticor) (1986) 177

Cal. App.3d 726, 730; see also Lakeland Property Qwners Assn. v. Larson {1984 121
Lvairote eoniivued on nevt page )

AV kN R Sl 20, EEE ARG S4PCUR BEUTEY LR L, Tath W IMLSHTLITNE Rl EYR-L T

182, 152.193.

12 Sharp, supra, 214 Cal. 194.
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interpretation if fhe language is clear and explicit.”1® Naturally, in determining the
applicable voring standards and procedures for amending any provision of the CC&R’s,
cousts Yook to the langnage of the provision that authorizes amendment. 1t

In Sharp,12 the original deeds authorized the owners of adjoining residence Jots to
abrogate, rescind, or annul the restrictions, conditions, and covenants governing their
propetties. In accordance with the requirements for abrogation or annulment, the owners
of more than 16 lots signed and recorded an instrument tc void all the building
restrictions. Afterwards, the plaintiff, one of the owners who did not sign the instruraent,
filed an action to enforce one of the building mstrictiﬁns.

The court observed that, “The plaintiff contends that inzsmuch as the
improvements of the defendants were construoted before said instrument of abrogation,

was executed, a vested right attached in her behalf to the perpetual enforcement of said

[footnate continued fram previous page]
M. App.3d 805, 810 (“Where a deed contains restrictive covenants but also permits their

future alteration, the language employed determines the extent and scope of that
provisien.™).

10 See Ticor, supra, 177 Cal App.3d at page 730.

1 See B.(.E. Development, Inc. v. Smith (1989) 215 Cal. App 3d 1142, 1145.
1150; Ticor, supra, 177 Cal. App.3d at pages 730-731; Battram v. Emerald Bay
Community Assn., supra, 157 Cal App.34 at page 1189; Diamond Bar Dev. Corp. v,
Superior Court (1976} 60 Cal. App.3d 330, 334; Sharp v. Quinn (hereafter Sharp) (1931)
214 Cal. 194, 193-196; see also Streams Sports Club, Lid, v. Richmond (1983) 99 111.2d
182, 192-193,

12 Sharp, supra, 214 Cal. 194,
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restrictions which could not be affected by the snbsequent abrogation without her
consent. With this contention we cannot agree. When the plaintiff acquired her Jot she
became equally bound by the restriction plan with all of its incidents, one of which. was
that when the owners of sixteen jots agreed, and evidenced their agreement in the manmer
provided in her deed and all the other deeds, 1o the effect that said restrictions shall no
longer be binding, the plaintiff was bound by said agrecment. In reality she was a paity
to the agreement that the restrictions might be abrogated in the manner provided ‘and
when such abrogation was so accomplished she must be deemed to have congented
thereto and be bound thereby, even thoough she did nat sign the instrument of
abrogation.” 3

Bascd on the cowrt's reasoning in the Sharp case, the following rule emerges; A
person who buys property subject to the CC&R’s is bouud not only by the existing
provisions, ineluding the provision authorizing amendment, but alse every lawiil
amendrnent cnacted in compliance with that provision. The terms of the provision

authorizing amendment and, if unclear, the interpreration of that provision, is the critical

first step in determining whether the amendment is valid and enforceable. 4

13 Sharp, supra, 214 Cal. at page 197.

4 See Sharp, supra, 214 Cal. at page 197; Ticox, supra, 177 Cal App.3d at pages
733734,

10
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In this case, article 24 of the CC&R’s specifically allowed the homaowners to
amend. change, or terminate the covenants with the support of the owners of at least a
majority of the lots. The only other requiretient under article 24 'was thet the amendment
be made by 4 recorded, written instrument. The record shows that all the terms required
under the provision authorizing amendment were satisficd. In complying with these
terms, the Association properly adopted the amendment o article 19,

The homeowners nevertheless contend that article 19 was a personal covenant that
could be amended only by unanimous vote, Homeowners contend that, before the
amendment, OSCA was already obligated to maintain the facilities for the benefit of the
homeowners. {RB 9} Homeowners therefore contead that the Association had no
aythority to iropose a mandatory fee without offering the homeowners some additional
benefit in retum.

The CC&R’s however contain no provision requirng a uhanimoys vote. The
majority rule requirement applies wo all the covenants included in the original CCEZR’s.
By demanding a unanimous vote, the homeowners are attsmpiing to take article 19 out of
the CC&R's, thereby creating an independent contract between OSCA and the individual
homeownets ‘who choose to be memberz of the couatry elub. Although, in our prior
opinion, we interpreted article 19 ag offering the homeawners voluntary, as opposcd to
mandatory, membership in the country ¢lub, we did not conclude thar article 19 was a
personal covenant, or a covenant that fell outside of the CC&R's. To do so would be the

equivalent of declaring article 19 to be pull and void. One of the fimdamental canons of

11
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contract intecpuetativn i to give effcct o every provision, and not to render any part to be
redundant or useless.® Regardioss of wliether article 19 makes club membership
voluniary or mundatory, it remaing a part of the CC&R’s, As such, article 24 sets forth
the standards for amendment, including the majerity rule requirement.

‘We conclude that, under the provision governing amendment in the CC&R s, the
Assoctation had the authority to make changes to article 19, In effect, by purchasing
property subject to the CC&R’s, the homeowners consented to the provision governing
amendment, including the majority vote requirement. The homeowners therefore are
bound by arti;:lf: 19, s amended, unless the provision is unenforceable on some other

ground.

C. Covenant Running with the Land

The homeowners argue that article 19, as amended, was invalid and unenforceable
on the ground that the club membership fees provision was not a covenant ranning with

(ke land,

Before slating whai law appliss, 1t is useful 10 consider what law does not apply.
As stated in our prior vopublished opinion, the subject property does not constitute a
common ibtérest developuent under the Davis-Sirling Corunon Interest Development

Act.!* While resembling a common interest development, the Desert Crest Community

15 See Ticor. supra, 177 Cal. App.3d at page 730.

18 Sections 1350 to 1376,

12
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does 1ot have a “common area” a5 defined under that statutory scheme 17 Thus, the cases
applying the Davis-Stirling Common Interest Development Act, or any judicially-
gsteblished eritariz for determining enforceability of a particular covenant under the Act,
do not govern our analysis here /¥

‘We turn therefore to the general rules for ¢ovenants that run with the land, In
California, the only covenants that run with the land are those specified by statute.?®
Covenants that run with the land are those that are “contained in grants of estates in resl
property, are appurtenant to such estates, and pass with them, sb as to bind the agsigns of
the covenantor and to vest in the assigns of the covenantee, in the same manner as if they

had personally entered into them."?® n other words, a covenant runs with the land if jt

binds not only the original parties, but also their successors in interest. !

17 Sec secton 1351, subdivision (b); see also section 1351, subdivision (k)(1) and
(2); Commitiee to Save the Beverly Highlands Homes Assn. v. Beverly Highlands Homes
Asym, (2001) 92 Cal App.4th 1247, 1270-1271.

18 Gee, ¢.g., Nahrstedt v. Lakeside Village Condominiton Assn, (1994) & Cal 4th
361; Portola Hills Community dssn v. James (1992) 4 Cal. App 4th 289,

19 Section 1461; Ofavan investors, Inc. v. California Coastal Com. (1994) 26
Cal.App.4th 516, 526.

20 Section 1450,

21 Citizens for Covenant Compliance v, Anderson (1995) 12 Cal.4th 345, 353,

13
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Section 1468 provides the criteria for determining whether a restrictive covenant
that both benefits and burdens the property runs with the land. In his amicus curiae brief,
one of the homeowners, John Sheehy, contends that section 1468 does not apply because
the declaration of restrictions was adopted before section 1468 was amended in 1968,
Even if section 1468 does not apply retroactively, article 19 may be enforceable as an
equitable servitude so long as the homeowners had notice of the restriction. 22 As this
court previcusly has held, homeowners had notice of this particular restriction.2? For our
purposes, the current rule under section 1468 and the doctring of equitable servitudes
involve the same general analysis—i.e., the congideration of mutual bevefit—and would
produce the same result.2? Therefore, rather than resorting to 2 pre-1969 common law
approach, we will proceed with our analysis by applying the statutory approach as set

forth in section 1468,

2% See 7 Miller & Star, Cutrent Law of Cal, Real Estate (3d ed. Sapp. 2000}
Covenants and Restrictions, section 24:2, pages 6-14; Citizens for Covenant Compliance
v. Anderson, supra, 12 Cal 4th at pages 354-335; Nahrstedt v. Lakeside Villags
Condominiunt 4ssn., supra, 8 Cal.4th at page 375; B.C.E. Developmen, Inc. v, Smith,

supra, 215 Cal App.3d at page 1146.

2 Mackinder v, OSCA Development Co, (1984) 151 Cal. App.3d 728, 736-737;
see also Citizens for Covenant Compliance v. Anderson, supra, 12 Cal 4th at pages 349,
363 (holding recording alone sufficient to establish constructive notive).

2 See generally Soman Properties, Inc. v. Rikuo Corp. (1994) 24 Cal App.4th
471, 453-484, disapproved on other grounds in Cirizens for Covenant Compliomce v,
Anderson, supra, 12 Cal Ath at page 366; B.C.E. Developmeny, Inc, v. Smith, supra, 215
Cal.App.3d 1142,

id
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Section 1468 states in part: “Each covenant, made by an owner of land with the
owner of other land or made by a grantor of land with the grantee of land conveyed, or
made by the grantee of 1and conveyed with the grantor thereof, to do or refrain from
deing some act on his own land, which doing or refraining is expressed to be for the
benefit of the land of the covenantee, runs with both the land cwned by or granted 1o the
covenantor and the land owned by or granted to the covenantee and shall, except as
provided by Section 1466, or as specifically provided in the instrument ereating such
covenant, and notwithstanding the provisions of Section 1463, benefit or be binding upon
each successive owner, during his ownership, of any portion of such land affected
thereby and upon each person having any interest therein derived through any owner
thereof where all of the following requirements are met:

“(a) The land of the covenantor which is to be affected by such wQeuants, and the
land of covenantee te be benefited, are particularly described in the instrument containing
such covenants,

“(b) Such successive owners of the land are in such instrument expressed to be
bound thereby for the benefit of the land gwned by, granted by, or granted to the
covenantee;

“(v) Each such act relates to the use, repair, maintenance or inprovement of, or
payment of taxes and assessments on, such land or some part thereof, or if the land

owned by or granted to each consists of undivided interests in the same parcel or parcels,

13
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the suspension of the right of partition or sale in licu of partition for 2 period which is
reasonable in relation to the purpase of the covenant;

“a; The instrument containing such covenants is recorded in the office of the'
recorder of each county in which such fand or some part thereof is gituated.”

This case vevolves around the third requirement that the covenant must relate to

the use of the land, or, i other words, must touch and concern the 1and.2* As g general

rule, maintenance fees for common facilities touch and concern the land. 2

$everal cases demonstrate this rule. In & case decided by this court, Anthany v.
Brea Glernbrook Chib,?? the homeowners of single-family residences were members of
the Brea Glenbrook Club homeowners association. The Brea Glenbrook Club owned and
operated a recreational area consisting of a clubhouse, swimming pool, and common
prounds. The declaration of restrictions required membership in the club and the
payment of membership dues.

In determinix;g whether the membership requirement was a covenant running wif.h

thie Yand, the court in Anthony noted that a covenant directly benefits the Jand if it

23 7 Miller & Star, Current Law of Cal. Real Estate (34 ¢d. Supp. 2000)
Covenants and Restrictions, section 24:3, papge 22; 4 Witkin, Summary of Cal, Law (9th
ed. 1987) Real Property, scction 488, page 665,

26 See Streams Spevts Club, Lid. v, Richmond, supra, 99 T.2d at page 189; Lbbe
v. Senior Estates Golf and Country Club {1983) 61 Or.App. 398, 407,

27 Arthony v. Brea Glenbrook Club (hereafter Anthony) (1976) 58 Cal App.3d
506,

16
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enhances or increases the value of the property.2® The court made the following
observation: “Manifestly, the maintenauce of a well-kept elubhouse, recreationul arca
and swimming pool in this tract enhanced the valne of each home therein, In the
Southern California ares it would be reasonable for a court to take judicial notice of the
obvious fact that there are 4 great maﬁy swimming pools aftached to private residences.
The availability of such a fagility at the Brea Glenbrook Club would make it unnecessary
for any homeowner to invest a considerable amount of money in & swimming pool for the
use of his family. Also, it would be a fair deduction from the agreed statement of facts
that the availability of the clubhouse and grounds provided oppartunities for playground
activities and other forms of family and community recreation within the Glenbrook Hills
project. Thns, it would seern that the so-called “burden’ of maintaining membership in
this association would in reality be an asset to each and every property owner in the use
of his land.”2? Based on the direct and mutual benefit derived from the membership

requirement, the court held that the covenant was valid and enforceable as a covenant

runzing with the jand %Y

B Amthony, supra, 58 Cal.App.3d at page 511, citing 16 Cal.Jur,3d Supp., section
14, page 24; see also 7 Miller & Star, Current Law of Cal. Real Estate {34 ed. Supp.
2000} Covenants and Restrictions, section 24:3, page 22,

¥ Anthony, supra, 58 Cal.App.3d at page 511,

M 4dmhony, supra, 58 Cal. App.3d at page 512,

17
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In ancther case, Ocearvide Comimunity Assn. v. Qceanside fand Co.,3! the
homeowners association leascd the common areas to Oceanside Land Company
(Developer) and assessed the individual homeowners for their share of the lease. In the
declaration uf covenantis, conditivns, and restricdons, the Developer included a provision
that certain property adjacent to the residential develapment would be wsed as & golf
cowrse and that homeovwners would be entitled 10 use the golf course at a reduced rate.
‘When the current owner of the golf course fatled to maintain the land, $he homeaowners

association filed a lawsuit to enforce the current golf course pwmer's obligation to operate

and maintain the golf course.

While this case did not involve the homeowners® obligarion to pay fees, but rather
the golf course owner's reciprocal responsibility to maintain the grounds, the court
addressed the same essential question of whether such covenants ran with the land. In
applying the former version of section 1468, the court stated that the golf course
benefited the homeowners by increasing their property value and providing recreational
benefits. 3

In addressing the current golf course owner’s contention that the covenant was a

personal contract, rather than a covenant running with the land, the Oceanside court

M Oceanside Community Assn. v. Oceanside Land Co. {1983) 147 Cal.App.3d
166 (hereafter Oceanside), disapproved on othgr grounds in Citizens for Covenant
Compliance v, Anderson, supra, 12 Cal.4th at page 366.

3 Oceanside, supra, 147 Cal.App.3d at page 173,

18
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noted that, “(a] personal covenant is ong that by its natwre is a mere personal undertaking,
and not intended to heve any binding effect beyond the immediate parties to the
instrument. [Citstion.}'33 The court held that the covenant Lo maintain the golf course
was not a personal covenant because the CC&R's expressly stated the intent that the
sovenant would bind their successors and the evidence indicated that the parties
understood that the land, and pot just the original owner, was to be burdened, 3 The
court held, therefore, that the covenant was one that ran with the land 33

Qther jurisdictions have enforced similar covenants as covenants rnning with the
land. In Boyle v. Lake Forest Property Ownars Association, Ine.,% the plaintiffs
purchased property within & resort Jand development operated by Lake Forest, Inc. The
gommon property included a ¢lubhouse, golf course, tennis courts, and a marina. The
recirictive ¢ovenants reguired that the homeowners be members of the homeowners
association and pay recreational fees as well a5 any other assessments. When the

homeowners association sought to purchase the common facilities from Lake Forest, Inc.

33 Oceanside, supra, 147 Cal. App.3d at page 175.
3 Qceansids, supra, 147 Cal App.3d at page 175,
35 Oceanside, supra, 147 Cal App.3d at page 175.

36 Bayle v Lake Forest Property Owners Association, Fac. (1982) 538 F.Supp.
765, (hereafter Bowle),
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and levy against cach lot a $250 purchase assessnient, plaintiffs refused to pay the
assessment and sought to withdraw their membership.

The court in Bayle noted that, “[a] developer, when he is carrying out a vniform
plan of development for a residential subdivision may atrange for provision of certain
services to the subdivision and for the maiatenance of the facilities devoted to commen
use, aud may bind the lot purchasers in that sabdivision to pay for these items.
[Citatian.["*" The court coneludad that such restrictions touch and concern the land 3
The court not onjy found that the covenant exhanced the value of the property, but also
noted that setting aside the covenant would diminish the value of the property.®

Also instructive is the Dlinois case, Streats Sporis Club, Lid, v. Richwmond 39
There, the original developer established a sports club, which consisted of a club house, a
swimming pool, tennis conrts, and a private lake adjacent to a condominium complex.
The declaration and CC&R.’s required membership in the sports club and the payment of
club fees, About five years after the original developer filed the original declaration, the

bosugowners amended the CC&R’s to make club membership voluntary, as opposed to

37 Boyle, supra, 538 F.Supp. af page 769,
38 Boyle, supra, 538 F Supp. at page 770.
% Boyle, supra, 538 F.Supp. at page 770,

4 Streams Sporis Club, Lid v. Richmond, supra, 99 11,24 182 (hereafter

Streams),
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mnnqm‘nry. Although the court held that the record centained insufficient evidence to
determine whether the amendment passed in accordance with the voting requirements, the
court concliuled that the club membership provision was a covenant running with the
land 41

The Hlinois cowrt considered vatious eriteria for covenants wnning with the lend,
including the criteria that the covenant touch and concern the land. The court made these
observations: “The recreationai facility that is the subject of this lawsuit is adjacent 1o
the condominjum units and is used by the residents of the condominiums. The sports
club is part of a common building plan that the defendant was aware of at the time she
purchased her unit. Condotninium owners can enjoy the benefits of convenient sports
facilities and also have the burden of fumishing the $216 annual fee."¥? Based on the
reciprocal relationship between the sports club and the other lots, the court held that the
covenant safisfied the requirement that the covenant touch and concern the land. 9

The court in Sireams also observed that, “[njearly every jurisdiction that has
reviewed the question of assessments for condominium rcczrea;tional facilities has held

them to be binding covenants running witk the land. {Citations.]”** A sorvey of the

4 Streams, supra, 99 11,23 at pages 137-188, 193.
42 Streams, supra, 99 1. 24 at page 189.
43 Streams, supra, 99 11 2d at page 189

4 Swreams, supra, 50 TL.2d at page 189,
[feotnute continued on next pugs]
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cages addrassing this izsue reveals the same result. 4% While a minority of courts have
held that the payment of recreational fees burdens the land without any corresponding
benefin, ¥ suéh an approach completely disregards the social and economic henefits of
having recreational facilities located within or adjacent to one’s residential community.
These cases directly contradict this court’s holding in Anthony, which bas ¢stablishcd the
standard in California and other jurisdictions for addressing the question of whether a
membership fee requirement is a covenant running with the land 47

Nevertheless, in this case, the tial oﬁurt found that article 19 was not a covenant
running with the land because it did not benefit the homeowners or the Association, but
only benefited OSCA. Mandatory club membership, however, benefits the individual
homeowners by providing access to the recreational facilities and enbancing the value of

each lot. As said of swimming pools and tennis courts, the availability of & golf course

[fooinate continued from praviovs pagal

45 See Regency Homes Assn. v, Egermayer (1993) 498 N.W.2d 783, 792-793;
Homsey v. University Gardens Racguer Club (1987) 730 5.W.24 763, 764-765;
Rittenhouse Park Comtmunity Assn. v, Katznelson (1987) 223 N.J. Super. 595, 597-398;
Imwood North Homeowners ' Assn., Inc. v. Harris (1987) 736 S.W.2d 632, 633-636;
Selecied Lands Corp. v. Speich (1985) 702 8.W .2d 197, 198; Four Sansons Homeowneys
Assa., Inc. v, Sellers (1983) 62 N.C.App. 205, 210-211; Srarkey Point Property Owners'
Assn. v. Wilson (1978) 96 Misc.2d 377, 380; Chimney Hill Ownars' Assh. v. Antignani
(1978) 136 V1. 446, 455; Lincolnshire Civic Association, [nc. v. Beach (1975) 46 A.D.2d

596, 598.

46 See, e.g., Raintree Corp. v. Rowe (1978) 248 S E.2d 904; 669-671; Chesapeaks
Ranch Club v. C.R.C. United Members, Inc. (1984) 483 Md.App. 609, 616-617.

¥ See Regency Homes Association v. Egermayer (1993) 243 Neb. 286, 295.
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and country club would make it uninecessary for the homeowners to invest a considerahle
amount of money for the use of such facilitics by the homeowner and his family *3 The
lozation of the development next to the golf course also mereases the value of the
property and may provide other velated incidental beaefits, ¥ Thus, the court erroneously
goncluded the mandatory club membership did not benefit the homeowners.
Furthermore, the intent of the parties, as evident in the declaration of zestrictions
and the subsequent amendment to article 19, reveals that the membership fee, whether
voluntary or mandatory, was intended to be a covenant running with the land. The
declaration provides that the CC&R’s are for the benefit of OSCA (Desert Crest’s
successors) and the homeowners. The declaration also states that the CC&R’s will s
with the land and be binding on any future homeowner. {CT 137} The oviginal CC&R’s
established the Desert Crest community, including parts designated for sale as residentil
lots and parts reserved as community areas, {CT 139} The map of the conynunity shows
that the clubhouse is located at one end of the property and the golf counrse is located
toward the other end of the property with residential lois between the two facilities,

While most of the residential lots are located in this cenmter region, there are several

8 Aminony, supra, 58 Cal. App.3d at page 511; see also Lichler v. Point Loma
Tennis Club (1995 40 Cal. App.4th 1600, 1610-1611.

4 7 Miller & Star, Current Law of Cal. Real Estate (3d ed. Supp. 2000)
Covenants and Restrictions, section 24:3, page 22; see also Regency Homes Assn. v,
Lgermayer, supra, 243 Neb. at pages 301-302,
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residential lots located on the gther side of the polf course, {CT 158} The map indicates
that the original subdivider intended the recreational facilities to be an integral part of the
Desert Crest community. |

The 1999 amendment to article 19 provides that the homeowners muse pay a
maintenance assessment for the community areas. {CT 144-145} The Association
eliminated [anguage that suggested the maintenanoe assessment was contingent upon the
use of the facilitics and replaced it with language that clearly provided that nonuse of the
facilities did not entitle the homeawner to waive or otherwise avoid the fee. {CT 145}
The Association also stated that it adopted the amendment for the mutual benefit of both
OSCA and the homeowners.{CT 144} Although the amended version of arucle 19
required the payrnent of $840 in annual fees, the mejority of the homegowners voted in
favor of the amendment, therelby acknowledging the value of having a golf course and
country club within the community.

The homeowners, however, argue that article 19 is unrcasonable becanse the
maiptenance agsessment is not paid to the association, bud rather to a privetely-owned
golf course and country club. This court has fouad no authority, and the hoveowners
have failed to provide any, to support the argument that the CC&R’s cannot require the
payment of membership fees to a privately-owned recreational facility located within or
adjacent to the residential commumity.

The cases indicate that the validity and enforceability of a covenant to pay

recreanional fees resig entirely on whether the membership requirement satisfies the
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criteria for & covenant running with the land, irrespective of whether the recreational
facilities are owned and operated by the homeowncrs association, ™0 ocwned by the
hotmeswiers association and operated by, o leased to, a third party,™! or entirely awned
and pperated hy a third party.52 Courrs also have not drawn distinetions based on
whether the facilities are open to the public or operated for profit.

In Homsev v. Urivarsity Gardens Racguet Club, the covenant of restrictions
required the homeowner to pay fees directly to the racquet club. In Homsey, although
homeowners wert voting members of the club, there is nio indication that the club also
functioncd as the homeowners association. The raoguet club was open to the
homeowners and 1o other members of the public. In addressing the horaeowners’
complaint (hat the club was not operated for their exclusive benefit, the court noted that

othet courts appeared nnconcemed with this distinction®® The court concluded that, “. |

5 Ses, e.g., Anthony, supra, 58 Cal App.3d at page 509.
51 See, e.g., Oceansidy, supra, 147 Cal App.3d at page 172.

32 See, e.g., Homsey v. University Gardens Racguet Club, supra, 730 S.W.2d at
pages 784-765.

53 See, e.g.. Streams, supra, 99 111,24 at page 189-190; Hﬂm.éey v Universify
Gardens Racquet Club, supra, 730 5.W.2d at pages 764-765.

54 Homsey, supra, 730 8,W.2d at page 765 (hereafter Homsey).
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the nonexclusivity of the club 15 not a material factor f;ixlcc the question is whether
landowners are benefited, not if others are also benefited 55

In this case, article 19, as amended, requires the homeowners to pay QSCAa
mandatoty maintenance assessment. As stated above, the membership requirement
touched and concerned the land and was a covenant running with the land. By
purchasing property within the Desert Crest cammhniry, the homeowners aceepted article
19, even as amended in accordance with the majority vote standard established by the
declazation of restrictions, and are bound by the membership fees requirement. Nothing
ﬁrevents the homeowners from making further attempts 1o change the language in gither
article 19 or the provision authorizing amendment 56 As it stands, the declaration of
restrictions and the CC&R’s govern the parties’ relationship, and the cuzrent version of
the CC&R.'s imposes a mandatory maintenance assessment.

Mandatory assessments for recreational facilities are not uncommen. 0SCA
submitted tbe declaration of Robert Gilmaore, an employee of 29 years with the Californda
Department of Real Estate (DRE), whose dutics include the creation and enforcement of
DRE policy decisions in Southern California. In his deglaration, Giliore made the
following statement: “The DRE allows subdividers io adopt and record Covenants,

Conditions, and Restrictions (“*CC&R’s”) that shift a certaint amount of expense to

5§ Homsey, supra, 730 S.W.2d at page 765,

56 Streamy, supra, 99 111.2d at page 193; Homyey, supra, 730 3, W.2d at page 764,
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homeowners and homeowners asseciations for the oparation of privately held country
elubs which are intagraity related, or immediately adjacent to the Association. These
CC&R’s can require the homeowners to pay mandatory dues to the operator of the
Country Club. These particular dues are spmetimes referred to as proprietary dues. This
is a common practice " {CT 292.293}

We conclude that the CCER’s for a residential development that require the
payment of a mandatory assessment for a country ¢lub located adjacent to or within the
development create a mutual relationship of corresponding benefits and burdens, and,
therefore, is a covenant that touches and congerns the land. We also conclude that, upon
satisfying the criteria for a covenant that runs with the Iand, there is o addiional
requirement that the recreational facilites must be owned by the homeowners or the
homeowsaers association in order to establish its validity or enforceability, As in this
case, a privalely-owned country club may demand payment of the fees and enforeg its
lien for unpaid fees under the CC&R's.

4. Risposition

We reverse the irial cowt’s judgment and 3ts award of attorney’s fees, We sward
OSCA its costs on appeal.

NOT TO BE PUBLISHED IN OFFICIAL REPORTS
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