
[Unpublished letter to the Cincinnati Enquirer.] 

 

Erica Solvig's article on signs and homeowner associa-
tions raises very important issues of politcal free speech, 
a fundamental basis of our democratic system of gov-
ernment. 

Is it in the best interest of the public and this country to 
permit a private organization, with all the attributes of a 
territorial government, to prohibit the exercise of free 
speech guaranteed by the Bill of Rights? If the associa-
tion were indeed a public, governmental entity, the Bill 
of Rights would still be protecting our fundamental free-
doms. 
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letter from his HOA with 
the threats of fines, leav-
ing the homeowner 
shocked and puzzled. 
What has happened to 
their beliefs of a happy 
and great community of 
people sharing the same 
views of the community? 

These unfortunate, good 
people had forgotten that 
they are subject to a 
binding private contract 
in real property.  And as 

I’ve heard it too many 
times.  A homeowner 
seeking to make im-
provements on his pri-
vate property gets a ver-
bal “go-ahead” from the 
HOA manager of some 
HOA official.  He pro-
ceeds with construction 
over a period of weeks to 
months and spending a 
considerable sum of 
money. 

Then comes the violation 

such, all modifications 
must be in writing.  

However, justice may be 
found by filing an in-
junction by estoppel 
which is a legal doctrine 
that it’s inequitable to 
give your word knowing 
others will act on it, and 
then at a later time 
change your mind.  
Check out this important 
legal defense against 
these unethical  acts. 

It needs to be in writing! 

Phone: 602-228-2891 
Fax: 602-996-3007 

HOA Citizens are US citizens  first! 

S T A R M A N  P U B L I S H I N G , L L C  

May be distributed without cost or charge 
when proper credit is given with no editing 
to alter or distort the intent of the material. 

Please visit the nonprofit website for 

Citizens for Constitutional Local Government 

Http://pvtgov.org 

Political speech in HOAs 

Inside this issue: 
Earlier this year an Ari-
zona homeowner was 
foreclosed on by his 
HOA.  He had been in an 
accident and became 
disabled, not being able 
to pay his assessments. 

The HOA foreclosed and 
the property was sold at 
auction for some $8,700 
dollars with a fair market 
value of $112,000. There 
was an outstanding mort-
gage of about $95,000 to 
Leader Mortgage Co. of 
Cleveland, OH. The 

HOA bought the house 
at the sheriff’s sale for 
that price. 

What happened to the 
mortgage due?  HOA 
didn’t pay it, but the 
HOA now owns the 
property with a sheriff’s 
deed.  There is no filing 
of an assumption or as-
signment of the debt 
with the county clerk. 

Looking at the laws it 
indicates that a lender 
may not retain the prop-
erty as security and still 

keep mortgage debt out-
standing.  The new 
owner, the HOA, is obli-
gated for the note, and so 
will the next buyer when 
the HOA sells the prop-
erty. 

We need to ask why 
would a mortgagor give 
up his security in his 
mortgage? Usually the 
lender, in first position 

(Continued on page 7) 

Mortgagor works with HOA to foreclose 
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The myth of private property in HOAs 
Private property  is sim-
ply: "Protected from 
public appropriation 
over which the owner 
has exclusive and abso-
lute rights". 

and rights as --  "the 
interest, claim or owner-
ship that one has in tan-
gible or intangible prop-
erty" 

So, we are talking about 

your absolute and exclu-
sive rights in real prop-
erty when it comes to 
owning our home.  And 
when you see your name 

(Continued on page 4) 
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Special points 
of interest: 

• Ever heard of 
promissory estop-
pel to stop HOAs 
from going back 
on their word? p.8 
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Last month’s appearance 
by Linc Cummings, a 
CAI Founder, on On The 
Commons was basically 
an echo of CAI's views 
on HOAs. 

Mr. Cummings still be-
lieves that the noble 
aims, goals and ideals of 
forming CAI are, and 
have been proven, realis-
tic in spite of the experi-
ences of the past 31 
years. He still believes 
that CAI has been suc-
cessful in helping HOAs 
in spite of the continuing 
problems and the fact 
that CAI has only been 
able to only attain some 
5% membership of all 
the estimated HOAs in 
America --  by their own 
statistics. 

However, the most seri-
ous statement by Cum-
mings is his belief that 
the homeowner was 
properly and faithfully 
represented by the CAI 
member board director. 
He dismissed Shu Bar-
tholmew's argument, 
which was basically, 
"You gotta be kid-
din'".  We know that the 

nitty-gritty of CAI mem-
bership practice in the 
states is to create dishar-
mony, discord and an 
adverbial  rela t ion-
ship  much like business 
management vs. employ-
ees. Yet, as Cummings 
admitted at the start of 
the show, HOA boards 
have a fiduciary duty to 
the homeowners. 

As you will recall some 
of my prior posts relat-
ing to legitimacy of con-
sent in regard to a repre-
sentative democracy, 
that doesn't exist for 
H O A s  i n  r e a l 
life.  Boards reflect their 
own views of life. Given 
the reality of the entire 
election process of gov-
ernance within HOAs -- 
from nominations to 
proxies, to vote counts  -
- is well known to be 
corrupted.  Add  funda-
mentally undemocratic 
procedures -- no one 
person, one-vote, no 
independent elections 
agency, lack of concern 
with minority rights that 
is more prominent in 
smaller organizations, 
for example --  we can-

not say that the HOA 
director truly represents 
the interests of the 
homeowner. Just look at 
the opposition to provid-
ing the same rights and 
privileges as other home-
owners enjoy before 
state legislatures across 
the country. 

While Cummings admit-
ted that representative 
democracy is lousy, CAI 
has not made attempt, 
over the years in ear-
nest,  to ensure that the 
rights of the owners of 
the HOAs, the home-
owners, are protected. 

CAI founder Linc Cummings speaks 

 

The slogan from CAI-

Arizona chapter web 

site: 

“We can help you 

keep them happy”  

From the CAI na-

tional web site: 

“fostering vibrant, 

responsive, compe-

tent community 

associations”  

be possible under a pub-
lic form of government.  
And that being private 
does not mean the ab-
sence of legal authority 
to enforce  the CC&R 
contract.  As for home-
owner rights, Nelson 
continues, “the courts 
have deferred to the pri-
vate autonomy of the 
private neighborhoods.” 

In response, William 
Fischel agrees with Nel-
son with respect to the 
many municipal func-
tions already exercised 
by HOAs.  He focuses 
on zoning and land-use 
functions of the munici-
pality in relation to the 
private regulations of the 

HOAs, which appeal to 
home buyers. 

He is opposed to Nel-
son’s argument to re-
place municipalities by 
HOAs as well as con-
solidating HOAs into 
municipalities because it 
throws out the virtues of 
local government to cure 
a vice.   

As I have proposed in 
m y  M u n i - i z a t i o n 
scheme, the HOA and its 
rules can be part of the 
municipality, while 
bringing  back the Bill of 
Rights. 

  

bids his debt and takes 
possession or is paid the 
debt by the buyer. This 
is unexplainable why 
the lender would coop-
erate with the HOA. 

But, wait.  During the 
last 2 legislative ses-
sions in Arizona CAI 

(Continued from page 1) argued that the HOA 
would suffer if the fore-
closure had to be a fair 
market value, which 
would give the home-
owner a chance to retain 
some equity in his home. 
CAI lobbyists argued 
that the HOA would 
have to foot the mort-
gage debt since it was 

behind the lender and 
that that was unfair.  
(Not really, no matter 
what the HOA would 
only get “left-overs”) 

It appears that CAI has 
just repudiated its argu-
ment.  

CAI members were the 
attorneys for the HOA. 

The CATO Institute is a 
national nonprofit with 
interests in public policy. 
In its current issue, of 
Regulation,  Summer 
2004, two articles are 
presented on HOAs as 
muni-governments. 

Robert Nelson argues 
that planned communi-
ties were a response to 
“the tragedy of the com-
mons” that focused on 
concerns for the deterio-
ration of  “higher quality  
neighborhoods”.  And in 
keeping with this con-
cern he points out bene-
fits of having private 
g o v e r n m e n t 
“ordinances” and en-
forcement that would not 

CATO Institute and HOA governments 

… Mortgagor works with HOA 
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“Neighborhood 

associations are 

replacing 

municipalities … 

community 

associations are not 

substitutes for local 

government” 
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Will your bank 
help  your HOA 

foreclose? 
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Protection,  HOAs are 
Oppressive & Corrupt.   

All citizens living in 
private/planned commu-
nities & condominium 
complexes, write your 
lawmakers and ask them 
why they refuse to pro-
tect you? 

 

Rauni Armbruster 

Arizona  

Fred Pilot comments on 
representative democracy 
in HOAs. (See article on 
page 2, Linc Cummings). 

I would add that repre-
sentative democracy in 
private CID governance 
has substantial func-
tional weaknesses.  Due 
to a lack of interest, CID 
elections often lack ro-
bust debate of issues and 
candidates stand for of-
fice uncontested.   Those 
who are elected to the 

governing board often 
view their duties resent-
fully as a thankless task 
instead of positively as 
an opportunity to serve 
their  consti tuents.    
 
The nomination process 
is overly controlled by 
incumbent directors due 
to an inappropriate cor-
porate elections protocol 
and are not supervised 
by independent third 
parties such as county 

elections offices.  When 
there are disputed elec-
tions, they are frequently 
not timely resolved by 
the courts in a priority 
manner as with those 
overseen by county elec-
tion offices and instead 
drag on for years and 
place litigants at risk of 
mootness, substantial 
waste of time and eco-
nomic resources and 
festering ill will.  

fraud, and every other 
type of investment 
fraud,  yet they refuse to 
handle issues of fraud 
with HOAs!  Our homes 
are our greatest & 
dearest investments!   

Why does the State of 
Arizona refuse to protect 
it's citizens living in 
these oppressive private 
communit ies? Why 
haven't they provided 
enforcement for the laws 
they make?  Without 
enforcement,  laws are 
lip service.  Without 

[Unpublished letter to 
AZ Republic] 

The letter from a reader 
outlines existing prob-
lems that are happening 
t h r o u g h o u t  m a n y 
HOAs.   

CAI continually states 
that the problem lies 
with Bad Boards,  but 
they ignore the issue that 
Bad Boards are nearly 
impossible to remove 
from office.  The AG 
handles every other type 
of case of corporate 

Lack of state protection for homeowners 

Representative democracy in HOAs 

In the City of Ladue v. 
Gilleo (1994) US Su-
preme Court opinion, the 
right to display political 
signs in one's home 
could not be prohibited 
by a city ordinance. The 
opinion, in part, said, 
 
"Special respect for indi-
vidual liberty in the 
home has long been part 
of our culture and our 
law and that  the princi-
ple has special resonance 
when government seeks 
to constrain a person's 
a b i l i t y  t o  sp e a k 
there.  Most Americans 
would be understandably 
dismayed, given that 
tradition, to learn that it 
was illegal to display 
from their window an 8 
x 11 inch sign express-
ing their political views". 
 
The courts have held 
that  a covenant would 
be considered unconsti-
tutional if it were a city 
ordinance that was found 
to be unconstitutional. 
 
In spite of this opinion, 
several state cases have 
objected to the display of 

certain signs, basically 
commercial signs. In a 
Minneapolis appeals 
case (Brayton v. City of 
New Brighton), a sign 
restriction ordinance that 
opposed commercial 
signs but not a noncom-
mercial sign during elec-
tions was not unconstitu-
tional.   The appeals 
court said (emphasis is 
mine), 

"Minimizing visual clut-
ter, maintaining prop-
erty values, public 
safety, the elimination of 
traffic hazards, are legiti-
mate purposes providing 
the regulations are care-
fully drawn, reasonable 
and do not permissively 
prefer one kind of speech 
over the other". 

In short, since home-
owners associations are 
private organizations 
homeowners  are outside 
this protection of the 
14th Amendment, which 
applies only to state gov-
ernments. The courts 
have permitted cove-
nants restricting freedom 
of speech by HOAs.  It is 
very difficult to believe 
that a homeowner had 

knowingly agreed to 
give up his right to free 
political speech, right 
here in the bastion of 
democracy, and the 
courts are upholding that 
restriction. 

Any suit against an HOA 
must show a state action, 
which could be the reli-
ance of the HOA on a 
statute or ordinance, or 
the court enforcing an 
unconstitutional law or 
covenant.  An important 
case that can be applied 
here is Shelly v. 
Kraemer where the US 
Supreme Court found 
judicial enforcement of a 
racially restrictive cove-
nant (14th Amendment 
restriction) was found to 
be a state action and 
unconstitutionally en-
forced.  

If it's good for racially 
restrictive covenants, it 
should be good for a 
freedom of political 
speech covenant. 

Restricting political speech 
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“Special respect for 
individual liberty in 
the home has long 
been part of our 

culture “ 
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“A more accurate 

description would be 

‘communal’,  a 

sharing in your 

property rights by the 

HOA as 

representative of the 

community.”  

alone, or with your 
spouse on the deed and 
title to your home you 
say, "YES!  Mine and 
all mine to do as I 
please!" 

But not so in a home-
owners associat ion 
where the buyer must 
look at the fine print that 
simple says "subject to 
any covenants, condi-
tions and restrictions 
attached to the property". 
This is a warning to buy-
ers that your absolute 
and exclusive rights to 
your home no longer 
exist.  But the myth of 
"your very private home 
ownership" still pervades 
the real estate promo-
tional and advertising 
literature, and by the 
public policy, civil liber-
ties and constitutional 
rights organizations. 
 
Not so as the courts have 
pointed out when they 
u p h o l d  t h e s e 
CC&Rs.  The HOA, a 
private organization, has 
been granted the right to 
decide what you can do 

(Continued from page 1) with your property be-
cause they also have an 
interest, a claim, a right 
to do so as granted by 
that simple phrase in 
your deed --  "subject to 
any covenants, condi-
tions and restric-
tions".  A more accurate 
description would be 
"communal",  a sharing 
in your property rights 
by the HOA as represen-
tative of the community.  
 
The HOA can decide the 
color of your house, the 
landscaping of your 
property, what structures 
may not added/modified, 
etc.  And the HOA is not 
a governmental agency 
with all those built-in 
protections, but a private 
government whose pur-
pose is not the same as 
the Preamble to the US 
Constitution, but to 
maintain property values 
without regard to the Bill 
of Rights. 

We have lost the funda-
mental belief and value 
of the American Revolu-
tion -- private property 
rights.  And these public 

policy organizations, 
while claiming to be in 
support of private prop-
erty rights, do nothing 
for homeowners.  It ap-
pears that they are really 
not for private property 
rights, but are opposed 
only to government in-
terference.  So the inter-
ference into your prop-
erty rights when it comes 
to quasi governmental 
homeowners associa-
tions is not a concern for 
t h e s e  o r g a n i z a -
tions.  Somehow they 
split hairs and see a dif-
ference. 

No, there is no differ-
ence.  Whether your 
private property rights 
are taken by the govern-
ment or by unconscion-
able adhesion contracts 
sold under highly sus-
pect sales practices, it is 
abuse of your individual 
property rights. 

HOAs are communal 
with respect to your indi-
vidual private property 
rights. Compare your 
rights with homeowners 
not living in an HOA. 

… myth of private property 

“The HOA, a private 

organization, has 

been granted the right 

to decide what you 

can do with your 

property.”  
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California homeowners 
appear divided on the 
results of recent legisla-
tion and the new HOA/
CID laws. While the 
laws give some benefits, 
they all deal with the 
existing legal structures 
that are at the heart of 
serious complaints re-
garding the homeowners 
civil and constitutional 
rights. 

One such important bill 
is AB2895 that attempts 
to provide protections to 
homeowners by restrict-
ing nonjudicial foreclo-
sures to  amounts over 
$2500. 

And how does the lead-
ing pro-HOA lobbying 
organization, CAI,  feel 
about foreclosure re-
form?  From its Common 
Ground magazine: 

“With all these legisla-
tive remedies swirling 
around [in several 
states] , you wonder, are 
association foreclosures 
so prevalent, and so rou-
tinely abused, that such 
sweeping measures are 
necessary? Or is it not 
coincidental that each of 

the three legislatures 
presides over a state that 
has witnessed a sensa-
tionally publicized asso-
ciation foreclosure pro-
ceeding within the last 
year?” 

Here are two of the new 
California laws:  

AB2718: 

This bill would, among 
other things, revise pro-
visions governing the 
preparation and distribu-
tion of financial and 
other documents to 
members of the develop-
ment, require certain 
community service or-
ganizations, as defined, 
to prepare and distribute 
a specified financial 
statement, and set forth a 
specified form regarding 
assessment and reserve 
funding disclosures. 

AB1836: 

  This bill would revise 
and recast the provisions 
described above relating 
to dispute resolution.  
The bill would specify 
that a common interest 
development association 

and an owner of a sepa-
rate interest may enforce 
governing documents 
other than the declara-
tion.   

The bill would require 
an association to provide 
a fair, reasonable, and 
expeditious procedure 
for resolving these dis-
putes, as defined by cer-
tain minimum standards, 
and would provide a 
procedure for associa-
tions that do not have a 
procedure of their own 
that meets the minimum 
standards, among them 
that the member not be 
charged a fee to partici-
pate in the process.  

The bill would also re-
quire that the association 
provide notice of its 
dispute resolution proc-
ess, as specified. 

This bill would revise 
the existing dispute reso-
lution provisions, de-
scribed above, to clarify 
their application to other 
nonjudicial processes 
and to broaden their 
applicability.  

Calif. Passes new HOA laws 

CAI  wonders, “are 

association 

foreclosures so 

prevalent, and so 

routinely abused, 

that such sweeping 

measures are 

necessary?”  


