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HB2402_GOV’T  Narration

The following is a transcript of my narrative for the video documentary titled, “Over the Rainbow”,  of the Arizona Senate Government Committee hearing on two HOA bills on April 6, 2004.

Opening

On April 6, 2004, the Arizona Senate Government Committee met to hear two very important homeowner association reform bills.  Representative Chuck Gray’s HB2377 pertaining to the requirement of associations to get a Justice of the Peace Court approval of  liens for violations of the CC&Rs. This would have met the constitutionality requirements of  due process protections against frivolous, “vendetta” and punitive claims of violations by association boards.

The second bill to be considered, that failed in its entirety last year, is Representative Farnsworth’s  HB2402, the anti-foreclosure, anti-lien bill that would have restored the equal protection of the laws to homeowners. This bill has been the objective of intensive lobbying by the business trade group, Community Associations Institute, CAI, both last year and this year.  CAI is a lobbying organization of “stakeholders”, but actually dominated by those groups who earn their income from associations – the lawyers and the management firms. 

Homeowner advocates reject its claim of having an interest, a stake in the homeowner’s private property, his home.  Homeowner advocates believe that many of the problems with HOAs are related to the interference of these attorneys and management firms that have a vested interest in keeping the status quo – all the powers to the association and no homeowner’s bill of rights that would be identical to and applicable to their situation --  the US Bill of Rights. Under the devise of the sacredness of no government interference in private contracts, homeowner rights and freedoms have  been relegated to almost a non-existent status.

The two sides of the argument center around the right of and the necessity for the association to survive, as current laws and the CC&Rs provide, without any reforms that would create a truly democratic community subject to the laws of the land, as homeowner rights advocates argue.    You will hear from CAI, the lobbyist trade group, about the costs to the association, scare tactics that the HOA will fail and no discussion of the rights and freedoms guaranteed to all citizens of this country by CAI, but argued by the homeowner advocates. 

Let’s see what took place.  Please pay close attention to what Rep. Farnsworth is saying in his opening exchange with the committee members.

Closing

There you have it.  

The Arizona Senate Government Committee rejected the “due process” bill, as I call HB2377, sponsored by Representative Chuck Gray.  It would have restored the 5th Amendment rights of due process  to prevent rogue and abusive HOA boards from filing “vendetta”, retaliatory, frivolous or unsupportable fines and  then to  lien a homeowner’s property.  The higher courts in several states have ruled on the unconstitutionality of fines as a governmental power, and as a result of a lack of due process protections in the state statutes. 

Failing to pass this very important, self-enforcing bill, the Senate committee has allowed the HOAs to continue to act with impunity and to continue their “legalized extortion” practices to intimidate, ostracize and remove homeowners who dare speak out against the board or the HOA.

Homeowners and their advocates did manage to save an important part of Representative Farnsworth’s anti-foreclosure, anti-lien bill, HB2402, thanks to the willingness of Representative Farnsworth to give his word not to modify the amended bill later in the bill approval process.  An almost identical bill was defeated in its entirety last year by this committee.

The approved amendment retained the exclusion on non-assessment liens from being used to foreclose on a homeowner. However, this provision still permitted the filing of a lien and the payment of penalties and fines for frivolous, unsupportable and “vendetta” liens because the due process bill, HB2377, was defeated,

What was removed from the bill was the attempt to provide the equal protection of the laws to homeowners living in associations, as one would have expected them to be protected by the 14th Amendment, relating to  the loss of their homestead exemption, taken away in 1996 by ARS 33-1807 for no reason except to validate certain provisions in the CC&Rs prepared without regulation or oversight by the developers.  

Also removed was the equivalent of a redemption period --  a time period found in regard to the sale of a home as a result of the failure to  pay  state real estate assessment taxes, the equivalent of  private association assessments --  thereby allowing the draconian measure of immediate foreclosure and the loss of one’s home without any possible recourse, especially if the homeowner had been under a financial crisis for some reason or another.

And, finally, what was also stricken was the requirement to  sell the home at fair market value so the homeowner could retain as much equity as possible from the forced sale of his home.  Failing to pass this provision can be viewed as cruel  and unusal punishment by the HOA --  another question of constitutionality.

The committee members were all made aware of these arguments through emails, letters and in some of the media over the past few months.  A copy of the April issue of The HOA Citizen was delivered to each member a day before the meeting. Yet, only the restriction on foreclosures due to  fines was passed.  

Let me close with this quote from the Declaration of Independence:

In every stage of these oppression we have petitioned in the most humble of terms; our repeated petitions have been answered only by repeated injury.

