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Arizona Attorney Fees; contracts; unjust conduct
Arizona statutes under Condo Act and Planned Communities Act
ARS 33-1807(A). “The association has a lien for fees, charges, late charges, other than charges
for late payment of assessments, monetary penalties or interest charged pursuant to section 331803 after the entry of a judgment in a civil suit for those fees, charges, late charges, monetary
penalties or interest from a court of competent jurisdiction and the recording of that judgment in
the office of the county recorder as otherwise provided by law.

ARS 33-1807(H). “A judgment or decree in any action brought under this section shall include
costs and reasonable attorney fees for the prevailing party.”

The above can also be found in the condo statutes: ARS 33-1256(A) and (H)
ARS Title 12, Courts and Civil Proceedings, Chapter 3, Fees and Costs.
The following are relevant parts of the Arizona Revised Statutes and corresponding annotations,
and is by no means exhaustive. The Annotated ARS for §12-340 et seq. runs some 50 +/pages. The annotations refer to court history involving the statute in question, and reflect what
would be referred to as common law precedent.
The court history is provided in the annotations in order to help the reader to better understand
the meaning, or meanings, of the statute.

12-341. Recovery of costs
The successful party to a civil action shall recover from his adversary all costs expended or
incurred therein unless otherwise provided by law.
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12-341.01. Recovery of attorney fees
A. In any contested action arising out of a contract, express or implied, the court
may award the successful party reasonable attorney fees. If a written settlement
offer is rejected and the judgment finally obtained is equal to or more favorable to
the offeror than an offer made in writing to settle any contested action arising out of
a contract, the offeror is deemed to be the successful party from the date of the offer
and the court may award the successful party reasonable attorney fees. This section
shall in no manner be construed as altering, prohibiting or restricting present or
future contracts or statutes that may provide for attorney fees.
B. The award of reasonable attorney fees pursuant to subsection A should be made
to mitigate the burden of the expense of litigation to establish a just claim or a just
defense. It need not equal or relate to the attorney fees actually paid or contracted,
but the award may not exceed the amount paid or agreed to be paid.
C. The court shall award reasonable attorney fees in any contested action upon clear
and convincing evidence that the claim or defense constitutes harassment, is
groundless and is not made in good faith. In making the award, the court may
consider any evidence it deems appropriate and shall receive this evidence during a
trial on the merits of the cause, or separately, regarding the amount of fees it deems
in the best interest of the litigating parties.
D. The court and not a jury shall award reasonable attorney fees under this section.
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12-349. Unjustified actions; attorney fees, expenses and double damages;
exceptions; definition
A. Except as otherwise provided by and not inconsistent with another statute, in any
civil action commenced or appealed in a court of record in this state, the court shall
assess reasonable attorney fees, expenses and, at the court's discretion, double
damages of not to exceed five thousand dollars against an attorney or party,
including this state and political subdivisions of this state, if the attorney or party
does any of the following:
1. Brings or defends a claim without substantial justification.
2. Brings or defends a claim solely or primarily for delay or harassment.
3. Unreasonably expands or delays the proceeding.
4. Engages in abuse of discovery.
B. The court may allocate the payment of attorney fees among the offending
attorneys and parties, jointly or severally, and may assess separate amounts against
an offending attorney or party.
C. Attorney fees shall not be assessed if after filing an action a voluntary dismissal is
filed for any claim or defense within a reasonable time after the attorney or party
filing the dismissal knew or reasonably should have known that the claim or defense
was without substantial justification.
D. This section does not apply to the adjudication of civil traffic violations or to any
proceedings brought by this state pursuant to title 13.
E. Notwithstanding any other law, this state and political subdivisions of this state
may be awarded attorney fees pursuant to this section.
F. In this section, "without substantial justification" means that the claim or defense
constitutes harassment, is groundless and is not made in good faith.
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12-350. Determination of award; reasons; factors
In awarding attorney fees pursuant to section 12-349, the court shall set forth the
specific reasons for the award and may include the following factors, as relevant, in
its consideration:
1. The extent of any effort made to determine the validity of a claim before the claim
was asserted.
2. The extent of any effort made after the commencement of an action to reduce the
number of claims or defenses being asserted or to dismiss claims or defenses found
not to be valid.
3. The availability of facts to assist a party in determining the validity of a claim or
defense.
4. The relative financial positions of the parties involved.
5. Whether the action was prosecuted or defended, in whole or in part, in bad faith.
6. Whether issues of fact determinative of the validity of a party's claim or defense
were reasonably in conflict.
7. The extent to which the party prevailed with respect to the amount and number of
claims in controversy.
8. The amount and conditions of any offer of judgment or settlement as related to
the amount and conditions of the ultimate relief granted by the court.

2/14/2011

14

