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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
FOR

TERRAVITA

THIS DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS FOR
TERRAVITA ("Declaration”) is made this 27 day of 2€zxemzet, 1947 by Terravita Home
Construction Co., d/b/a Del Webb Home Construction Co., an AriZona corporation, and
Terravita Corp., d/b/a Del Webb Terravita Corp., an Arizona corporation (herein jointly
referred to as the "Declarant").

Declarant is the owner of the real property described in Exhibit "A," which is attached
hereto and incorporated herein by this reference. This Declaration imposes upon the Properties
(as defined in Article I) mutuaily beneficial restrictions under a general plan of improvement for
the benefit of the owners of each portion of the Properties and establishes a flexible and
reasonable procedure for the overall development, administration, maintenance and preservation
of the Properties.

Declarant hereby declares that all of the property described in Exhibit "A" and any
additional property subjected to this Deglaration hu Sypplemental Declaration (as defined in
Article T) shall be held, sold, used and conveyed subject to the following easements, restrictions,
covenants, and conditions, which are for the purpose of protecting the desirability of and which
shall run with the real property subjected to this Declaration. This Declaration shail be binding
on and shall inure to the benefit of all parties having any right, title, or interest in the Properties

or any part thereof, their heirs, successors, successors-in-title, and assigns.

Article I: Definitions

_The terms used in this Declaration shall generally be given their natural, commonly
accepted definitions except as otherwise specified. Capitalized terms shall be defined as set forth
below.

1.1, "Area of Common Responsibility”: The Common Area, together with those
areas, if any, which by the terms of this Declaration, any Supplemental Declaration or other

applicable covenants, or by contract become the responsibility of the Association.

1.2. "Articles": The Articles of Incorporation of Terravita Community Association,
Inc., as filed with the Arizona Corporation Commission.
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1.3. " Association”: Terravita Community Association, Inc., an Arizona nonprofit
corporation, its successors and assigns.

1.4. "Base Assessment”: Assessments levied on all Lots subject to assessment under
Section 10.9 to fund Common Expenses for the general benefit of all Lots, as more particularly
described in Sections 10.1 and 10.3.

1.5. "Benefitted Assessment”: Assessments levied under Section 10.7.

1.6. “Board of Directors” or "Board": The body responsible for administration of the
Association, selected as provided in the By-Laws.

1.7. "Builder": Any Person purchasing one or more Lots to construct Dwelling Units
thereon for later sale to Home Owners or one or more parcels of land within the Properties to
subdivide, develop, and/or resell in the ordinary course of such Person’s business.

1.8. "Business" and "Trade": Shall be construed to have their ordinary, generally
accepted meanings and shall include, without limitation, any occupation, work, or activity
undertaken on an ongoing basis which involves the provision of goods or services to Persons
other than the family of the producer of such goods or services and for which the producer
receives a fee, compensation, or other form of consideration, regardless of whether: (a) such
activity is engaged in full or part-time, (b) such activity is intended to or does generate a profit,
or {c) a license is required. _

Unofficial Document

1.9. "By-Laws": The By-Laws of Terravita Community Association, Inc. incorporated

by reference, as they may be amended from time to time.

1.10. "Class "B" Control Period": The period during which the Class "B" Members
are entitled to appoint a majority of the Board members as provided in Section 3.3 of the

By-Laws.

1.11. "Common Area”: All real and personal property which the Association now or
hereafter owns, leases or otherwise holds possessory or use rights in for the common use and
enjoyment of the Owners, including easements held by the Association for those purposes. The
term shall include the Exclusive Common Area, as defined below, and scenic corridors and may
include entry features, landscape medians, cul de sacs, and land operated as a golf course, if
any.

1.12, "Common Expenses": The actual and estimated expenses incurred or anticipated
to be incurred by the Association for the general benefit of all Lots, including any reasonable
reserve, as the Board may find necessary and appropriate pursuant to this Declaration, the
By-Laws, and the Articles.
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1.13. "Community-Wide Standard”: The standard of conduct, maintenance, or other
activity generally prevailing throughout the Properties. Such standard may be more specifically
determined by the Board of Directors and the New Construction Committee.

1.14. "Covenant to Share Costs": The Declaration of Easements and Covenant to Share
Costs incorporated by reference, as it may be amended.

1.15. "Declarant”: Terravita Home Construction Co., d/b/a Del Webb Terravita Home
Construction Co., an Arizona corporation, and Terravita Corp., d/b/a Del Webb Terravita
Corp., an Arizona corporation, or any successor, successor-in-title, or assign of Terravita Home
Construction Co., d/b/a Del Webb Terravita Home Construction Co., or Terravita Corp., d/b/a
Del Webb Terravita Corp., who has or takes title to any portion of the property described on
Exhibits "A" or "B" for the purpose of development and/or resale in the ordinary course of
business and who is designated as the Declarant in a recorded instrument executed by the
immediately preceding Declarant.

1.16. "Design Guidelines": The architectural, design, development, and other
guidelines, standards, controls, and procedures including but not limited to, application and
review procedures, adopted pursuant to Article XI and applicabie to the Properties.

1.17. "Dwelling Unit": Any building or structure or portion of a building or structure
situated upon a Lot and which is intended for use and occupancy as an attached or detached
residence for a single family. _
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1.18. "Exclusive Common Area”: A portion of the Common Area intended for the
exclusive use or primary benefit of one or more, but less than all, Neighborhoods, as more
particularly described in Article IIL.

1.19. "Goif Course": Any parcel of land adjacent to or within the Properties which is
privately owned and which is operated as a golf course by Persons other than the Association,
and related and supporting facilities and improvements operated and/or maintained in connection
with or incidental to such golf course.

1.20. "Home Owner": An Owner other than the Declarant or Builder.

1.21. "Lot": A contiguous portion of the Properties, whether improved or unimproved,
other than Common Area, common property of any Neighborhood Association, and property
dedicated to the public, which may be independently owned and conveyed and which is intended
to be developed, used, and occupied with an attached or detached residence for a single family.
The term shall refer to the land, if any, which is part of the Lot as well as any improvements,
including any Dwelling Unit, thereon. The term shall include, by way of illustration but not
limitation, cluster homes, patio or zero lot line homes, and single-family detached houses on
separately platted Iots, as well as vacant land intended for development as such. In the case of
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any structure containing multiple Dwelling Units, each Dwelling Unit shall be deemed to be a
separate Lot.

Prior to recordation of a subdivision plat, a parcel of vacant land or land on which
improvements are under construction shall be deemed to contain the number of Lots designated
for residential use for such parcel on the applicable Master Plan, preliminary plat, or the site
plan approved by Declarant, whichever is more current. Until a Master Plan, preliminary plat,
or site plan has been approved, such parcel shall contain the number of Lots set by Declarant
in conformance with the Master Plans.

1.22.  "Master Plans": The Water, Waste Water and Drainage Master Plans, Reference
No. 653E93; Circulation Master Plan, Reference No. 585E93; and Environmental Master Plan,
Reference No. 1MP93; for the development of Terravita filed with the City of Scottsdale, as
they may be amended, updated, or supplemented from time to time, which plans include the
property described on Exhibit "A" and a portion of the property described on Exhibit "B" which
Declarant may from time to time anticipate subjecting to this Declaration. The Master Plans
may also include subsequent plans approved by the City of Scottsdale for the development of all
or a portion of the property described on Exhibit "B" which Declarant may from time to time
anticipate subjecting to this Declaration. Inclusion of property on the Master Plans shall not,
under any circumstances, obligate Declarant to subject such property to this Declaration nor shall
the exclusion of property described on Exhibit "B" from the Master Plans bar its later annexation
in accordance with Article IX.
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1.23. "Maximum Lots": The numper or Lots approved for development under the
Ordinance, as it may be amended or superseded from time to time; provided, however, that
nothing in this Declaration shall be construed to require the Declarant or any successor to
develop the maximum number of Lots approved. The current number of Maximum Lots is
1,450 Lots.

1.24. "Member": A Person entitled to membership in the Association.

1.25.  "Mortgage": A mortgage, a deed of trust, a deed to secure debt, or any other
form of security deed.

1.26. “"Mortgagee": A beneficiary or holder of a Mortgage.

1.27. ""Natural Area Open Space” or "NAOS": Areas of undisturbed natural desert

with no man-made improvements and approved revegetated areas, as designated by the City of
Scottsdale.

1.28. "Neighborhood": Each separately designated residential area within the
Properties, whether or not govemned by a Neighborhood Association, as more particularly
described in Section 3.4. By way of illustration and not limitation, a townhome development,
cluster home development, or single-family detached housing development might each be
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designated as a separate Neighborhood, or a Neighborhood may be comprised of more than one
housing type with other features in common. In addition, each parcel of land intended for
development as any of the above may constitute a Neighborhood, subject to division into more
than one Neighborhood upon development.

1.29. "Neighborhood Assessments”: Assessments levied against the Lots in a particular
Neighborhood or Neighborhoods to fund Neighborhood Expenses, as described in Sections 10.1
and 10.4.

1.30. "Neighborhood Association": Any owners’ association having concurrent
jurisdiction over any Neighborhood.

1.31. "Neighborhood Committee”: Any committee established by the Board for a
Neighborhood which has no formal organizational structure or association.

1.32. "Neighborhood Expenses": The actual and estimated expenses incurred or
anticipated to be incurred by the Association for the benefit of the Owners of Lots within a
particular Neighborhood or Neighborhoods, which may include a reasonable reserve for capital
repairs, replacements and improvements, as the Board may specifically authorize and as may be
authorized herein or in a Supplemental Declaration applicable to a Neighborhood.

1.33. "Office of the County Recorder”: The Office of the County Recorder of
Maricopa County, Arizona.
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1.34. "Ordinance": The ordinance number 2508 adopted by the Council of the City of
Scottsdale, Maricopa County, Arizona, including the stipulations attached thereto, describing the
zoning of the Properties, as such ordinance may be amended or superseded from time to time.

1.35. "Owner": One or more Persons who hold the record title to any Lot, except
Persons holding an interest merely as security for the performance of an obligation in which case
the equitable owner will be considered the Owner.

1.36. "Person": A natural person, a corporation, a partnership, a trustee, or any other
legal entity. '

1.37. "Phase": All Lots simultaneously subjected to this Declaration by the Declarant
by its execution and recordation of this Declaration and each Supplemental Declaration in the
Office of the County Recorder. The property described on Exhibit "A" to this Declaration shall
constitute the first Phase ("Phase I"). A Phase may be developed in smaller areas called
"Subphases.” All Lots within a particular Phase which are covered by an original Public Report
obtained by Declarant or a Builder shall coastitute a Subphase.

1.38.  "Private Amenities": Real property and any improvements and facilities thereon
located adjacent to, in the vicinity of, or within the Properties, which are privately owned and
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(b)  Any restrictions or limitations contained in any deed conveying such property to
the Association;

(©) The right of the Board to adopt rules, regulations or policies regulating the use
and enjoyment of the Common Area, including rules restricting use of recreational facilities
within the Common Area to occupants of Dwelling Units and their guests, and rules limiting the
number of occupants and guests who may use the Common Area;

(d)  The right of the Board to suspend the right of an Owner to use recreational
facilities within the Common Area (i) for any period during which any charge against such
Owner’s Lot remains delinquent, and (ii) for a period not to exceed 30 days for a single
violation or for a longer period in the case of any continuing violation, of the Declaration, any
applicable Supplemental Declaration, the By-Laws, or rules of the Association after notice and
a hearing pursuant to the Section 3.24 of the By-Laws;

(e) The right of the Association to dedicate or transfer all or any part of the Common
Area to governmental entities pursuant to Section 4.6;

(f) The right of the Board to impose reasonable membership requirements and charge
reasonable membership, admission, or other fees for the use of any recreational facility situated
upon the Common Area;

(8) The right of the Board to permit use of any recreational facilities situated on the
Unofficial Document

Common Area by persons other than Owners, wenr 1amilies, lessees and guests upon payment
of use fees established by the Board;

(h)  The right of the Association to mortgage, pledge, or hypothecate any or all of its
real or personal property as security for money borrowed or debts incurred, subject to the
approval requirements set forth in Section 14.2;

3] The rights of certain Owners to the exclusive use of those portions of the
Common Area designated as Exclusive Common Areas, as more particularly described in
Section 2.2; and

4)) The right of the Association to rent or lease any portion of any clubhouse and
other recreational facilities within the Common Area on a short-term basis to any Owner for the
exclusive use of such Owner and such Owner’s family and guests, and/or to rent or lease any
portion of any clubhouse and other recreational facilities within the Common Area on a short-
or long-term basis to the owner of the Golf Course for the exclusive use of the owner of the
Golf Course, its respective agents, successors and assigns, as well as its members, guests,
invitees, employees, and authorized users of the Golf Course.

Any Owner may extend his or her right of use, access and enjoyment in and to the
Common Area to the members of his or her family, co-occupants, lessees, and social invitees,
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subject to reasonable Board regulation. An Owner who leases his or her Lot shall be deemed
to have assigned all such rights to the lessee of such Lot, unless the Board adopts a resolution
permitting Owners to reserve such rights and such Owner provides the Board with written notice
of such reservation.

The initial Common Area as identified in Exhibit "A" shall be conveyed to the
Association prior to or concurrent with the conveyance of the first Lot to a Home Owner.

2.2.  Exclusive Common_Area. Certain portions of the Common Area may be
designated as Exclusive Common Area and reserved for the exclusive use or primary benefit of
Owners, occupants and invitees of Lots within a particular Neighborhood or Neighborhoods.
By way of illustration and not limitation, Exclusive Common Areas may include entry features,
recreational facilities, landscaped medians and cul-de-sacs, lakes and other portions of the
Common Area within a particular Neighborhood or Neighborhoods. All costs associated with
maintenance, repair, replacement, and insurance of Exclusive Common Areas shall be assessed
as a Neighborhood Assessment against the Owners of Lots in those Neighborhoods to which the
Exclusive Common Area is assigned.

Exclusive Common Area shall be designated and the exclusive use thereof assigned in
the deed conveying the Common Area to the Association or on the plat of survey relating to such
Common Area. No such assignment shall preclude the Declarant from later assigning use of the
same Exclusive Common Area to additional Lots and/or Neighborhoods, so long as the
Declarant has a right to subject addmonaln?frr'gglxgggn to this Declaration pursuant to Section 9.1.
Thereafter, a portion of the Common Aréa may oe assigned as Exclusive Common Area of a
particular Neighborhood or Neighborhoods and Exclusive Common Area may be reassigned
upon the vote of Voting Delegates representing a majority of the total Class "A" votes in the
Association, including a majority of the Class "A" votes within the Neighborhood(s) to which
the Exclusive Common Areas are assigned, if applicable, and within the Neighborhood(s) to
which the Exclusive Common Areas are to be assigned. As long as the Declarant owns any
property described on Exhibits "A" or "B" for development and/or sale, any such assignment

or reassignment shall also require the Declarant’s consent.

‘The Association may, upon approval of 2 majority of the members of the Neighborhood
Committee or board of directors of the Neighborhood Association for the Neighborhood(s) to
which certain Exclusive Common Areas are assigned or upon approval by a majority vote of the
Owners within such Neighborhood(s), permit Owners of Lots in other Neighborhoods to use all
or a portion of such Exclusive Common Areas upon payment of reasonable user fees, which fees
shall be used to offset the Neighborhood Expenses attributable to such Exclusive Common
Areas.

2.3. Private Amenities. Access to and use of the Private Amenities are strictly subject
to the rules and procedures of the Private Amenities, and no Person automatically gains any right
to enter or to use those facilities by virtue of membership in the Association, ownership of a
Lot, or occupancy of a Dwelling Unit.
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No representations or warranties, either written or oral, have been or are made by the
Declarant or any other Person with regard to the nature or size of improvements to, or the
continuing ownership or operation of the Private Amenities. No purported representation or
warranty, written or oral, in conflict with this Section shall be effective without an amendment
to this Declaration executed or joined into by the Declardnt or the owner(s) of the Private
Amenities which are the subject thereof.

The ownership or operational duties of and as to the Private Amenities may change at
any time and from time to time by virtue of, but without limitation, (a) the sale to or assumption
of operations by an independent entity, (b) conversion of the membership structure to an
"equity" club or similar arrangement whereby the members of a Private Amenity or an entity
owned or controlled thereby become the owner(s) and/or operator(s) of the Private Amenity, or
(c) the conveyance of a Private Amenity to one or more subsidiaries, affiliates, shareholders,
employees, or independent contractors of the Declarant. No consent of the Association, any
Neighborhood Association, or any Owner shall be required to effectuate such a transfer or
conversion.

Rights to use the Private Amenities will be granted only to such persons, and on such
terms and conditions, as may be determined by their respective owners. Such owners shall have
the right, from time to time in their sole and absolute discretion and without notice, to amend
or waive the terms and conditions of use of their respective Private Amenities and to terminate
use rights altogether.
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Article ITI: Association Function, Membership and Voting Rights

3.1.  Function of Association. The Association shall be the entity responsible for
management, maintenance, operation and control of the Area of Common Responsibility. The
Association shall be the primary entity responsible for enforcement of this Declaration and such
reasonable rules regulating use of the Properties as the Board may adopt. The Association shall
also be responsible for administering and enforcing the Design Guidelines. The Association
shall perform its functions in accordance with this Declaration, the By-Laws, the Articles, and
Arizona law.

3.2. Membership. Every Owner shall be a Member of the Association. There shall
be only one membership per Lot. If a Lot is owned by more than one Person, all co-Owners
shall share the privileges of such membership, subject to reasonable Board regulation and the
restrictions on voting set forth in Section 3.3 and in the By-Laws, and all such co-Owners shall
be jointly and severally obligated to perform the responsibilities of Owners. The membership
rights of an Owner which is a corporation, partnership or other legal entity may be exercised
by any officer, director, partner, or trustee, or by any other individual designated from time to
time by the Owner in a written instrument provided to the Secretary of the Association.
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3.3.  Voting. The Association shall have two classes of membership, Class "A" and
Class "B."

@) Class "A." Class "A" Members shall be all Owners except the Class "B"
Members, if any. Class "A" Members shall have one equal vote for each Lot in which they
hold the interest required for membership under Section 3.2; there shall be only one vote per
Lot.

(b)  Class "B.” Class "B" Members shall be the Declarant and any Builder(s) who
are Owners. Class "B" Members shall be entitled to three votes for each Lot owned by such
Class "B" Member. Unless otherwise specified in this Declaration, the By-Laws or an
agreement between Declarant and a Builder, the vote for each Lot owned by Builders shall be
exercised by the Declarant in its sole discretion. The Class "B" membership shall cease and be
converted to Class "A" membership upon the earlier of the following:

@) when 75% of the Maximum Lots are owned by Home Owners;

(ii) 15 years from the anniversary date of closing of escrow for the first Lot
after the issuance of the first Public Report to a Home Owner; provided that, in the event that
the Declarant annexes additional property pursuant to Article IX, the 15 year period for
conversion shall be extended for additional seven-year periods from the date of recording of the
most recent Supplemental Declaration to annex additional property; or
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(ii1) when, in its discreuun, uwic wcadrant so determines.

From and after the happening of these events, whichever occurs first, the Class "B"
Members shall be deemed to be Class "A" Members entitled to one vote for each Lot in which
they hold the interest required for membership under Section 3.2. The Declarant shall have a
right to disapprove actions of the Board and committees as provided in Section 3.19 of the
By-Laws.

(c) Exercise of Voting Rights. Except as otherwise specified in this Declaration or
the By-Laws or as required by law, the vote for each Lot owned by a Class "A" Member shall
be exercised by the Voting Delegate representing the Neighborhood of which the Lot is a part,
as provided in Section 3.4(b). The Voting Delegate may cast all such votes as it, in its
discretion, deems appropriate except as otherwise provided in Section 3.4(b) below.

In any situation in which 2 Member is entitled personally to exercise the vote for his or
her Lot and there is more than one Owner of a particular Lot, the vote for such Lot shall be
exercised as such co-Owners determine among themselves and advise the Secretary of the
Association in writing prior to any meeting. Absent such notice to the Association, the Lot’s
vote shall be suspended if more than one Person seeks to exercise it.
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