Constitutional Local Government

B.   Statement of Facts  

These findings occurred over a period of just 5 days subsequent to my filing for intervention in Merrit.  Item C(3) herein contains a discussion of the chronology of events listed in Appendix A, Timeline.

1. Petitioner Ron Merrit and DFBLS/OAH case 08F-H0089004-BFS.

a. The OAH Petitioner was Ron Merrit, with an address not within the subdivision, who signed the petition although John Hernandez is listed along with Merrit as "homeowner". Merrit names Phoenix Townhouse Homeowners Association as the HOA. (Exhibit 1, relevant parts).

b. At the time of filing this petition, co-owned a unit within a Phoenix Townhouse subdivision  along with a John Hernandez, bought on Feb. 10, 2006. (Exhibit 2).

c. Merrit did not file a specific allegation against his HOA, for which he was notified by ALJ Tully on   September 15, 2008, and ordered to supplement his Petition. (Exhibit 3).  Merrit simply alleged a violation of ARS 33-1242(C) without specifying any act that had occurred to cause the alleged violation(s).  Under "4. Complaint", Instruction(E) clearly spells out how the complaint is to be completed, and that the petition will be returned if not completed properly. The statute requires a charge of a specific violation of either Title 33, Chapters 9 or 16, or of the governing documents.  None was provided. 

d. Merrit responds with 4 page supplement alleging a long series of HOA violations on Sept. 22.  The hearing was allowed to continue for alleged violations on June 23 only.

e. On Oct. 10, 2008, Merrit quitclaims his interest in the Phoenix Townhouse unit to Big Henge Enterprises, LLC, whose two members are Merrit and Hernandez (Exhibit 5).  The special appeal was filed on Oct. 23rd naming both Hernandez, not a Petitioner, and Merrit, no longer a member of the HOA as real parties in interest.

2. The underlying Waugaman Superior Court appeal, LC2007-000589.

a. HOA attorneys Jason E. Smith and Carrie H. Smith  of the Carpenter, Hazelwood law firm had raised the same constitutionality question in this appeal in another OAH case, Waugaman. The ALJ ruled against the HOA.

b. The Attorney General filed a brief on June 8, 2008 in support of the constitutionality of the statutes in question, ARS 41-2198 et seq.,  which was included in my Answer that is required to be filed for intervention by Rule 24.

c. The HOA filed this decision with its Complaint in Merrit on Oct. 3rd.  Judge Downie declared the statute in violation of the separation of powers doctrine, and did not expand her ruling to include an injunction against further HOA adjudication by DFBLS/OAH.

d. On that very same day, Oct. 3rd, the HOA attorneys filed a motion for "an expedited request for order" with a suggested order with a simple caption, "Order".  (Exhibit 6). This motion and order are signed by the two Smiths, and by Scott Carpenter.  However, the order slipped in a declaration of the unconstitutionality of the statute and an in junction against any further adjudications, not part of the Downie order.

e. The Attorney General filed an objection to the form of this proposed order by the HOA attorneys on Oct. 10th. (Exhibit 7).

f. On Oct. 28, Judge Houser, having replaced Judge Downie who moved on to the Appellate Court, denied the motion.

g. Notice of AG appeal filed on Oct. 31.  Notice withdrawn on Nov. 21. What happened??

3. The Merrit special action

a. The Oct 23rd special action names Hernandez and Merrit as real parties in interest, but they are not (see 1(e) above).

b. The address given in the notice of service by the HOA for Merrit and Hernandez is 3154 E. Brookwood, which is not within the Phoenix Townhouse subdivision (The subdivision is located on the west side, between 15th and 17th avenues, around Campbell Ave.).  The attorney for the Brookwood HOA (Mountain Park Ranch) is a CAI member, Beth Mulcahy.

c. The Plaintiff and OAH Respondent, Phoenix Townhouse Homeowners Association, is a non-existent legal entity. There are no filings of a trade name, a corporation/LLC, or any mention of this entity in the Phoenix Townhouse subdivision Declaration (See Exhibit 8, ¶ 6, as to relevant part).  The named Association is the Phoenix Townhouse Corp.  (It is noteworthy that in only March of 2008, the Carpenter law firm filed a tax action using the correct legal name of the HOA. See exhibit 9.)

d. The only occurrence of the name "Phoenix Townhouse Association" appears in 2004 with the required filing of a notice by the HOA under ARS 33-1807(J).   It was filed by the "managing agent", an alleged "Mutual Management Services, Inc" entity, but is notarized without any signature! As an aside, Mutual Management is not a legal corporation, but "Management Mutual Services" is a trade name of Cimros, Inc., a corporation in good standing.

e. As of Nov. 14, 2008, Phoenix Townhouse Corp. was classified as "Not in Good Standing", and remains so today, for failure to file its annual report.  Carpenter, Hazelwood is the statutory agent.

4. Community Associations Institute (CAI)

a. The HOA attorneys in this case and the underlying Waugaman case, Scott Carpenter, Jason E. Smith and Carrie H. Smith are all members of the national pro-HOA lobbying organization, Community Associations Institute.

b. Two other OAH petitions that had raised the constitutionality issue on appeal, LC2008-000043 and LC2007-000588, but never became an issue for a decision, were brought by HOAs whose attorney was another long time CAI member, Curtis Ekmark.

c. Scott Carpenter and Curtis Ekmark are, and have been, the Arizona CAI chapter's lobbying committee (Legislative Action Committee, or LAC), chairs.  CAI opposed the bill establishing OAH adjudication in 2006, HB2824. 

d. Statistics relating to the success of homeowner OAH petitions reveal a surprising, even to this long time advocate, of some 42% ("Decided Cases" as of Jan. 9, 2009, excluding "splits", as shown in Table 1) victories for the homeowner.  Almost all the homeowners were Pro Pers against the HOA attorney.  Such a success rate by lay people was a thorn in the side of the CAI lobbyists. 

e. This constitutionality challenge was not raised during the hearings on the bill, HB2824, in 2006.

Table 1.

	
	Disposed Cases
	Decided Cases

	 
	 
	 
	 
	 
	 
	 

	Nr of
Decisions
	Dismissed
Cases
	Settled
Cases
	Default
Cases
	Split
Deci+sions
	Respondent
Prevailed
	Petitioner
Prevailed

	66
	7
	6
	1
	3
	28
	21


f. Objectives of CAI can be found in its Legislative Action Committee (LAC) Guidelines (Exhibit 10 contains a statement of the LAC's purpose, emphasis added).  

No CAI chapter, member, LAC staff, contractor, or advocate shall conduct state-level advocacy activities in that state on CAI’s behalf except as requested or authorized by the LAC. . . . LACs exist to represent the interests of, and to provide regular communications to, CAI members regarding state legislative, regulatory, and amicus curiae activities of relevance to the creation and operation of community associations 

It is evident that the HOA attorneys have a personal interest in promoting the objectives of CAI — an attempt to remove OAH adjudication of HOA disputes — that conflict with its obligations to its client, the HOA.

Appendix A.  Timeline

	Date
	Waugaman
	Merrit
	action

	
	
	
	

	2/10/06
	
	Merrit & Hernandez buy unit in Phx Townhouse subdivision
	

	6/08/08
	AG files brief
	
	supports statute

	8/7/08
	
	petition recv'd at OAH
	not signed by Hernandez 

	9/15/08
	
	ALJ asks for a definitive allegation
	response required by 9/25

	9/22/08
	
	Merrit 4 page supplement
	

	9/29/08
	
	ALJ allows petition to continue on June 23 actions by HOA
	

	10/03/08
	judge rules unconstitutional
	
	

	10/03/08
	CAI files for expansive order
	
	filed as "expedited order"

	10/06/08
	
	CAI motion to dismiss 
	denied

	10/10/08
	DFBLS/OAH objects to expansive CAI order
	
	"expedited order"

	10/10/08
	
	Merrit quitclaims deed to Big Henge
	

	10/16
	
	CAI seeks stay for constitutionality
	denied

	10/23/08
	
	special action appeal 
	names Merit & Hernandez

	10/28/08
	Houser does not expand Downie ruling
	
	case applies to Troon only

	10/31/08
	AG/DFBLS files notice of  appeal
	
	

	11/19/08
	AG/DFBLS withdraws appeal
	
	

	11/21/08
	
	OAH/DFBLS file nominal party status
	

	11/26/08
	
	notice to Legislature of statute
	

	1/28/09
	
	default order 
	

	2/11/09
	
	intervenor filed
	 

	2/18/09
	
	intervention denied
	flat denial

	2/23/09
	
	"new facts" letter sent to judge
	no response from judge

	2/24/09
	
	judge affirms injunction order
	


