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interest concerning a matter of law and fact in common, submits his Answer to Plaintiff's 

Complaint. 

Intervenor George K. Staropoli ("Intervenor") for his answers to plaintiff's complaint hereby 

admits, denies and alleges as follows: 

1.  Intervenor admits paragraphs 1 - 6.  

2.  Intervenor denies the allegations in paragraphs 7.  The plaintiff fails to cite the discussion in 

Hancock  (J, W. Hancock Enterprises, Inc. v. Arizona State Registrar of Contractors, 142 Ariz. 400, 

405, 690 P.2d 119, 124 (App.1984)) on "Constitutionality" in which the court analyzed and 

discussed the practicality and acceptance by the courts of a commingling of powers among the 

branches, "Despite language which appears to absolutely prohibit any commingling of the three 

types of powers, Arizona courts have not required absolute separation of powers." (p. 123).  The 

other possible justification for this statement is the belief in the validity of the trial court Waugaman 

decision (Troon Village v. Waugaman, LC 2007-000598) on the DFBLS adjudication of HOA 

disputes. Paragraph 5 below addresses Waugaman, and is incorporated and part of this denial.  The 

Attorney General declined to appeal the Waugaman decision.  

3.  Intervenor denies allegation in paragraph 8  that an agency "may only" adjudicate private 

party disputes if it possess ancillary regulatory powers. This quote from Hancock is an explanation 

of the relevance of its citation of Udall v. Severn, 52 Ariz. 65, 79 P.2d 347 (1938) as an example 

that the co-mingling of powers is not absolute.  The Hancock quote, in full, states: "one branch may 

exercise the powers of another branch when such exercise is merely auxiliary to and dependent 

upon the proper exercise of legitimate power of the one branch".  Nothing is said about the absolute 

requirement of proper regulatory authority.   
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4.  Paragraphs numbered 9 - 12 are omitted in plaintiff's complaint.  

5.  Intervenor denies the validity of the Waugaman order, in paragraph 13, as it relied heavily on 

Cactus Wren (Cactus Wren Partners v. Arizona Department of  Building and Fire Safety, 869 P.2d 

1212 (App. 1993) which relied on the error in Hancock.  Although the Hancock four-fold test was 

used in the Waugaman analysis, Judge Downey erred in her analysis, as indicated in paragraphs 3 

and 10 herein. She relied on the Cactus Wren finding that DFBLS did have regulatory powers over 

the Act, "[T]his [hearing] power supplements the Department's mission as expressed in its statutory 

purpose",  although there is no statutory provision within the Act (ARS 33-1400 et seq.) or within 

DFBLS (ARS 41-2141 et seq.) granting DFBLS regulatory powers over the ACT, as found with 

respect to HOAs within the planned community act (see ARS 33-1803(E)).  The Waugaman ruling 

borrows from the plaintiff's argument that DFBLS did not have regulatory powers over HOAs, and 

therefore, was an intrusion on the judiciary branch.  The attorneys for the plaintiff in Waugaman are 

the same attorneys for this plaintiff.  

6.  Intervenor admits paragraphs 14 - 16. 

 3

7.  Intervenor denies the allegations in paragraph 17 that the statute in question is 

unconstitutional.  The Attorney General filed a brief ("Attorney General's Brief in Support of the 

Constitutionality of ARS §§ 41-2198 - 2198.05", June 13, 2008) in Waugaman supporting the 

constitutionality of the statute in question, and Intervenor incorporates the reasoning contained in 

the brief into its argument both for the acceptance of jurisdiction and the ultimate resolution of the 

issues,  attached hereto as Exhibit A .  In its Answer in Terravita v. Brown (LC2007-000588) 

the Attorney General denied that the statute was unconstitutional (Answer of Department of 

Fire, Building and Life Safety, October 10, 2007, III lines 6-8), but did not participant any 



further since the question of constitutionality was later determined to not have been raised in 

the case. 
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The only basis for such an allegation is the Waugaman decision that is based on false 

assumptions used in the Hancock case (see paragraph 10 herein), in regard to the requirement for an 

agency to possess authority it regulate if it is to adjudicate private party issues. The Waugaman 

decision also relied on the Cactus Wren decision that relied on the error of Hancock, with respect to 

DFBLS possessing an alleged required regulatory authority, as well as on the erroneous belief that 

DFBLS has indeed regulatory authority over the mobile home residential landlord tenant act ("Act") 

(ARS 33-1400 et seq.).  Unlike this case, there is no grant of authority to DFBLS to regulate this 

Act in the DFBLS statutes, ARS 41-2141 et seq. or in the Act., but merely to provide ministerial 

functions relating the mobile home fund, and to notify the Attorney General's office. Although, as in 

the case here, there is a direct grant of authority to adjudicate mobile home tenant disputes (ARS 

41-2198).  The conclusion is erroneous and is relevant only to the extent to determine the 

infringement on the separation of powers as set forth in the Bennett test.  State ex rel. Schneider v. 14 

Bennett, 219 Kan. 285, 547 P.2d 786 (1976) (cited in Hancock, p. 124, and alternately referred to as 

the "four-fold test"). 
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8.  Intervenor denies paragraphs 18 - 23 as they are not claims but further remedies sought by 

the plaintiff. 

 

Affirmative Defenses 
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9.  Intervenor, as affirmative Defenses to the allegations contained in plaintiffs Complaint, in 

addition to those already set forth in this Answer, alleges all defenses allowed and 

enumerated under A.R.C.P Rule 8(c) and hereby incorporates these defenses by this reference. 
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10. The treatment of the regulatory requirement in Hancock is not dispositive in this case 

here where DFBLS was granted direct authority by statute to adjudicate complaints relating to 

the Act and  to HOAs (ARS 41-2198).   Hancock involved the Register of Contractors ("ROC") 

and the court interpretation of implied authority, "A reading of the statute[ARS 32-1154(3)] in 

question makes it clear that implicitly the legislature sought to delegate just such authority."(p.123).  

(The current ARS 32-1156 does specifically grant OAH authority to hear complaints, but it was 

added in 2000, while Hancock used the 1977 ARS).  This is followed by a statement that ROC is 

"authorized to construe contracts only ancillary to its regulatory purpose" (p. 125), but while there 

is no factual  support for this statement, it must flow reasonably flow from the court's interpretation.  

The court then concludes at the end of p.125 that the resolution of contractual disputes ancillary to 

ROCs regulatory purpose doesn't violate the separation of powers doctrine.  This is a specific 

finding in a case where there's no direct statutory authority for adjudication, but the court's 

interpretation of  limited adjudication logically confined to ROC's mission -- to regulate contractors.  

But there is a proper regulatory function, which distinguishes the Hancock case from this case.  

Here there is a direct statutory adjudication authority and there is no need to divine legislative intent 

and tie it to an agency's regulatory mission. The decision regarding constitutionality must therefore 

fall to the Bennett or four-fold test used in both  Hancock and Cactus Wren.  There is nothing in the 

Bennett test that considers proper regulatory authority per se.  The requirement for adjudication as 

ancillary to proper regulatory authority is not a requirement of the Bennett four-fold test for a 
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violation of the separation of powers.  It has only entered the picture to reflect the agency's limited 

judicial powers as confined to contractors and is, therefore, an acceptable, non-threat blending of 

powers. 

11. Exhibit A of the Complaint contains the Waugaman decision that not only makes 

reference to Hancock, but Cactus Wren also.  Judge Downie makes a strong case for the 

requirement that an agency must have regulatory functions in order to adjudicate private 

complaints:  DFBLS "had a clearly-defined and delegated regulatory role relating to mobile 

homes", that the DFBLS governing statute, Title 41, chapter 16, "is replete with statutory linkages 

between the Department and mobile homes", and that the regulation of planned communities "is 

virtually non-existent." (p. 6).  She then makes a hollow argument pertaining to the inability of 

DFBLS to overrule the ALJ decision as an indication of non-regulation, in spite of the fact many 

agencies are not permitted to overrule ALJ decisions.  In view of the facts in Hancock contained in 

paragraph 10, this fixation on regulatory authority is misplaced in view of the direct statutory 

authority to adjudicate contractual disputes in both the Act and planned communities.   
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12. Judge Downie's assertion (p. 7) that "[T]he Department is integrally involved with 

regulating and overseeing mobile home-related matters" is false".  There is no statutory authority 

for DFBLS to regulate landlord tenant contracts.  While Title 41, chapter 16 governing DFBLS may 

be replete with authority over the physical aspects pertaining to homes, it is totally devoid of any 

mention of land-tenant relationships.  And the powers and functions a state agency must be clearly 

granted by the legislature.  "Because agencies are creatures of statute, the degree to which they can 

exercise any power depends upon the legislature's grant of authority to the agency. 'An agency ... 

has no powers other than those the legislature has delegated to it....' Facilitec v. Hibbs, 80 P.3d 765 
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(2003).  Although ARS 41-2198 grants DFBLS the authority to adjudicate respective complaints, 

DFBLS has no statutory authority to regulate landlord-tenant relationships  within the Act, as is 

granted within the planned communities act by ARS 33-1803(E). 

13. As presented in this Answer, the analysis of Cactus Wren in the Waugaman decision is short 

on the restricted and highly limited powers of the ALJ to decide a narrow area of contract 

violations:  only those pertaining to Chapters 9 and 16 of Title 33 that pertain to condos and planned 

communities, and only violations of the governing documents that pertain to disputes between the 

homeowner and the HOA.  There is no usurpation of judicial powers by OAH adjudication in this 

severely restricted legal playing field. 

 

Prayer for Relief 

Wherefore, Intervenor requests the Court for a judgment in favor of the defendants and 

Intervenor against the plaintiff as follows, 

1.  That the adjudication of the Condominium Act and Planned Community Act by the 

Department of Fire, Building and Life Safety and the Office of Administrative Hearings granted 

under ARS §§ 41-2198 et seq. does not violate the separation of powers doctrine of Article III of the 

Arizona Constitution; 

2. Remand the case to the OAH to proceed with the adjudicating of the OAH petition that gave 

birth to this special action, matter as per ARS §§ 41-2198 et seq.; 

3.  Grant defendants such other relief deemed just and proper in the circumstances. 

 

RESPECTFULLY SUBMITTED this               day of February , 2009 
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George K. Staropoli 
5419 E. Piping Rock Rd 
Scottsdale, AZ 85254 
Pro Se 

            

 

ORIGINAL filed and COPY of the foregoing  
mailed this             day of    February,  2009 with: 
 
Maricopa County Superior Court Clerk of the Court 
101/201 W. Jefferson 
Phoenix, AZ 85003 
 
 
COPY of the foregoing mailed this ___ day of February, 2009 to: 
 
Hon. Paul J. McMurdie 
101/201 W. Jefferson 
Phoenix, AZ 85701 
 
Jason E. Smith, Esq. 
Carpenter, Hazlewood, Delgado & Wood, PLC 
400 E. Southern Ave., Ste. 640 
Tempe, AZ 85282 
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Office of Administrative Hearings 
400 W. Washington, Ste. 101 
Phoenix, AZ 85007 
 
Ron Merritt/John Hernandez 
3154 E. Brookwood 
Phoenix, AZ 85048 
 
Robert Barger, Director 
Arizona Department of Fire, Building and Life Safety 
1110 W. Washington St., St. 100 
Phoenix, AZ 85087  
 
Camila Alarcon 
Assistant Attorney General 
1275 W. Washington 
Phoenix, AZ 85007-2997 
 
 
________________________________ 
George K. Staropoli 
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Attorney General's Brief in Support of Constitutionality 
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ARGUMENT 

The Statutes that Authorize the Department and OAH to Resolve Disputes Between 
Dwners and Planned Community Associations Do Not Violate Article 111. 

The Plaintiff, Troon Village Master Association (Troon Village), argues that the 

Legislature impermissibly delegated judicial authority to the executive branch when it 

iuthorized the Department to adjudicate community association cases. 

!laintiff/Appellant's Opening Brief at 13- 18. This argument fails because this 

idjudicatory authority is a proper exercise of regulatory authority under the court of 

ippeals' analysis in Cactus Wren v. Dep't ofBldg. & Fire Safety, 177 Ariz. 559, 869 P.2( 

1212 (App. 1994). 

Article 111 of the Arizona Constitution provides that the powers of Arizona's 

government will be divided into the legislative, executive, and judicial departments and 

'such departments shall be separate and distinct, and no one of such departments shall 

:xercise the powers properly belonging to either of the others." "[Tlhe separation of 

powers doctrine does not forbid all blending of powers, but only is intended to keep one 

branch of government from exercising the whole power on another branch." J W. 

Hancock Enterprises, Inc. v. Ariz. State Registrars of Contractors, 142 Ariz. 400,405,65 

P.2d 1 19, 124 (App. 1984) (emphasis added). 

In Cactus Wren, 177 Ariz. at 561, 869 P.2d at 1214, the court of appeals addressee 

whether A.R.S. $5 41-2198 to -2198.03 (1988), which authorized the Department (then 

:alled the Department of Building and Safety) to resolve disputes between private parties 

infringed unconstitutionally upon the powers of the judiciary. The court first noted that 

"an administrative agency may resolve disputes between private parties if this authority i! 











Fourth, as a practical matter, permitting OAH to adjudicate complaints arising fron 

he Community Planning Act is critical to the goal of ensuring compliance with the Act. 

Vithout this remedy, an owner would be forced to go to court even if the nature of the 

omplaint did not justify the time, effort, and expense of going to court or forego any relic 

rom violations of the Community Planning Act. See Minutes of Meeting Before the H. 

:omrn. on Judiciary on Feb. 16, 2007, 471h Leg. 2nd Reg. Sess. 10 (Ariz. 2007) 

Representative Farnsworth advised that going to court was not an adequate remedy to 

esolve owners' complaints against homeowners' associations); see also J. W. Hancock, 

42 Ariz. at 406,690 P.2d at 125 (noting that public policy favored permitting the 

Legistrar of Contractors to resolve disputes between private parties because some dispute! 

'would not justify the time and effort of going to a court"). 

In sum, because the statutes that authorize the Department and OAH to resolve 

omplaints between owners and planned community associations do not usurp the 

udiciary's power, they do not violate Article 111. 

CONCLUSION 

For all the foregoing reasons, the Attorney General requests the Court to uphold ths 

:onstitutionality of A.R.S. $ 5  41-2198 to 2198.05. , 
RESPECTFULLY SUBMITTED this BG of June, 1008. 

Terry Goddard 
Attorney General 

q i e f  counset  Civil Appeals 
Office of the Solicitor General 
















