










ARGUMENT 

The Statutes that Authorize the Department and OAH to Resolve Disputes Between 
Dwners and Planned Community Associations Do Not Violate Article 111. 

The Plaintiff, Troon Village Master Association (Troon Village), argues that the 

Legislature impermissibly delegated judicial authority to the executive branch when it 

iuthorized the Department to adjudicate community association cases. 

!laintiff/Appellant's Opening Brief at 13- 18. This argument fails because this 

idjudicatory authority is a proper exercise of regulatory authority under the court of 

ippeals' analysis in Cactus Wren v. Dep't ofBldg. & Fire Safety, 177 Ariz. 559, 869 P.2( 

1212 (App. 1994). 

Article 111 of the Arizona Constitution provides that the powers of Arizona's 

government will be divided into the legislative, executive, and judicial departments and 

'such departments shall be separate and distinct, and no one of such departments shall 

:xercise the powers properly belonging to either of the others." "[Tlhe separation of 

powers doctrine does not forbid all blending of powers, but only is intended to keep one 

branch of government from exercising the whole power on another branch." J W. 

Hancock Enterprises, Inc. v. Ariz. State Registrars of Contractors, 142 Ariz. 400,405,65 

P.2d 1 19, 124 (App. 1984) (emphasis added). 

In Cactus Wren, 177 Ariz. at 561, 869 P.2d at 1214, the court of appeals addressee 

whether A.R.S. $5 41-2198 to -2198.03 (1988), which authorized the Department (then 

:alled the Department of Building and Safety) to resolve disputes between private parties 

infringed unconstitutionally upon the powers of the judiciary. The court first noted that 

"an administrative agency may resolve disputes between private parties if this authority i! 











Fourth, as a practical matter, permitting OAH to adjudicate complaints arising fron 

he Community Planning Act is critical to the goal of ensuring compliance with the Act. 

Vithout this remedy, an owner would be forced to go to court even if the nature of the 

omplaint did not justify the time, effort, and expense of going to court or forego any relic 

rom violations of the Community Planning Act. See Minutes of Meeting Before the H. 

:omrn. on Judiciary on Feb. 16, 2007, 471h Leg. 2nd Reg. Sess. 10 (Ariz. 2007) 

Representative Farnsworth advised that going to court was not an adequate remedy to 

esolve owners' complaints against homeowners' associations); see also J. W. Hancock, 

42 Ariz. at 406,690 P.2d at 125 (noting that public policy favored permitting the 

Legistrar of Contractors to resolve disputes between private parties because some dispute! 

'would not justify the time and effort of going to a court"). 

In sum, because the statutes that authorize the Department and OAH to resolve 

omplaints between owners and planned community associations do not usurp the 

udiciary's power, they do not violate Article 111. 

CONCLUSION 

For all the foregoing reasons, the Attorney General requests the Court to uphold ths 

:onstitutionality of A.R.S. $ 5  41-2198 to 2198.05. , 
RESPECTFULLY SUBMITTED this BG of June, 1008. 

Terry Goddard 
Attorney General 
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